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PROCEEDINGS

[Time Noted: 9:08 a.m. central time]
JUDGE WEDEKIND: Okay. This i1s the case of ExxonMobil
Corp, Beaumont Refinery Corp, 16-CA-276089, et al.
My name i1s Jeffrey Wedekind. |1 am the Administrative
Law Judge that has been assigned to the case. [1’m posted

technically out of Houston or 1 guess i1t’s now Oakland, but
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I’m sorry. San Francisco. Also Oakland.

Why don’t we start by getting all the attorneys to make

their Notice of Appearance, starting with the General
Counsel?

MR. DOOLEY: Bryan Dooley for the General Counsel.

MR. FLYNN: Patrick M. Flynn and Sasha Shapiro for the

United Steelworkers Charging Party, Your Honor.
JUDGE WEDEKIND: Okay and are you making an...
MR. FLYNN: This is Mark Morgan. He is the former
chairman of the Union’s Workers Committee. He’s our...
JUDGE WEDEKIND: Okay.
MR. FLYNN: _..Test Flying Rep.
JUDGE WEDEKIND: Okay. Great, and how about for the
Company?
MR. SPITZ: Jonathan Spitz from Jackson Lewis,
representing the Employer.
MR. STANLEY: Craig Stanley, ExxonMobil Corporation.
JUDGE WEDEKIND: Thank you.
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MS. SHIH: Eva Shih, ExxonMobil Corporation.

MR. SCHUDROFF: Daniel Schudroff, Jackson Lewis.

JUDGE WEDEKIND: Okay. Thank you. 1711 try to keep
you all in order. Don’t change seats.

All right. Can we get the Formal Papers in at this
time?

MR. DOOLEY: Yes, Your Honor. |1 offer into evidence
the Formal Papers in this case. They have been marked for
identification as General Counsel Exhibits 1A through 1GG,
with 1GG being an Index and Description of the exhibits.
This exhibit has been shown to all parties and a copy of the
Index and Description has been given to the parties.
(General Counsel’s Exhibits 1A through 1GG, marked for
identification.)

JUDGE WEDEKIND: Any objection?

MR. STANLEY: No objection, Your Honor.

MR. FLYNN: No objection, Your Honor.

JUDGE WEDEKIND: Okay. 1t’s received. Thank you.
(General Counsel’s Exhibits 1A through 1GG, received into
evidence.)

All right. Do you have any Stipulations that you want
to offer at this time?

MR. DOOLEY: We have one and I was having technical
issues this morning trying to print it out, so we’ll get it

in a little bit later. It’s just on the supervisors status
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and then we have a bunch of joint exhibits that we can offer
when we’re ready to do that.

JUDGE WEDEKIND: And so I don’t forget, 1 believe on
our conference call, we agreed we would meet through
Thursday of this week and then try to reconvene, i1f
necessary, on March 21°' for that week; is that correct?

MR. STANLEY: Correct, Your Honor. 1 have an update on
that.

JUDGE WEDEKIND: Okay.

MR. STANLEY: The company. Our witnesses are
available. Unfortunately, three will be travelling. Two
internationally and one domestically. They’re trying to
move things around, but it sounded like you were open to
video testimony In a worse case so | just wanted to get that
on the record, that we’re available, but may need to request
some video testimony.

JUDGE WEDEKIND: And you’re talking about this week?

MR. STANLEY: No, 1°m sorry. If we go to March 20%.

Yeah.

JUDGE WEDEKIND: If we go to March 21°'. Okay. That’s
fine.

MR. STANLEY: 215t

JUDGE WEDEKIND: We can deal with that. We can cross
that later.

MR. STANLEY: Okay.
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JUDGE WEDEKIND: All right. Why don’t we take care of
the Sequestration Order then? |1 will issue one as requested
by the General Counsel. The Order will be consistent with
the model order set forth by the Board in Greyhound Lines S
3 19 NLRB 554. The year is 1995.

The Order imposes essentially two restrictions on all
witnesses or potential witnesses in the proceeding. The
first 1s that they may not observe or listen to the
testimony of other witnesses.

There are two exceptions. The First 1s witnesses who
are named individual parties are representing a party or are
shown to be essential to presenting a party’s case. They
can observe or listen to the entire hearing. Does the
General Counsel have anyone they want to designate for that
purpose?

MR. DOOLEY: Mark Morgan, Your Honor.

JUDGE WEDEKIND: Mark?

MR. DOOLEY: Morgan. M-0-R-G-A-N.

JUDGE WEDEKIND: Okay. How about the Union?

MR. FLYNN: Yes, Your Honor. Brian Gross,
International Representative, he’s not here at the moment,
but he will be here.

JUDGE WEDEKIND: Okay, and how about for the Company?

MR. STANLEY: Yes, Your Honor. Blake Berend, who may
testify, is our Corporate Representative in the back.
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JUDGE WEDEKIND: Okay.

MR. STANLEY: And we have two non-witness observers
with us as well. Jason Sylvester and Anne Ealy.

JUDGE WEDEKIND: Okay. Thank you for identifying them.

THE COURT REPORTER: Anne who?

MR. STANLEY: Ealy. E-A-L-Y. Anne.

JUDGE WEDEKIND: All right, and my understanding 1is
that we do not have any discriminatees, right, in this case?
Alleged discriminatees?

MR. DOOLEY: That’s correct, Your Honor.

JUDGE WEDEKIND: Okay. So that’s another exception,
but 1t doesn’t apply here.

All right. The second restriction is that the
witnesses may not discuss their own testimony with other
witnesses until the hearing is over.

Now, the rule also imposes certain obligations on
counsel. First, counsel may not, In any manner, inform a
witness about the testimony given by other witnesses for the
same side.

Second, counsel are expected to advise their withesses
of the Sequestration Order and to otherwise police it.

Any questions or objections to the Order as I’ve stated

MR. DOOLEY: No, Your Honor.
MR. STANLEY: No, Your Honor.
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JUDGE WEDEKIND: Okay.

MR. FLYNN: Your Honor, may we talk to our witnesses
and. ..

JUDGE WEDEKIND: Make sure they’re out.

MR. FLYNN: ...have them leave at this time?

JUDGE WEDEKIND: Sure. That’s fine.

MR. FLYNN: Thank you.

JUDGE WEDEKIND: Let’s go off the record for a minute.

[OFF the record]

MR. FLYNN: We have still one more witness, Your Honor,
that hadn’t left yet.

JUDGE WEDEKIND: They’re on their way now or? Okay.
Are we on the record? Okay.

Just one since we have a lot of attorneys in the room
here. I would appreciate it 1f only one attorney addresses
a witness at a time. You’re obviously free to give each
other notes, but let’s just keep one attorney per witness,
okay? Okay. Thank you. Everybody agree with that? All
right.

MR. FLYNN: Yes, sir.

JUDGE WEDEKIND: All right. Just a couple other
prehearing matters. Subpoenas. We had two Petitions to
Revoke that | was aware of. One was filed by the Company
seeking to revoke the General Counsel’s subpoena. 1 believe

that was all resolved informally, correct?

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN P B R B R R R R B
o A W N P O © 00 N O OO0 M W N L O

13

MR. DOOLEY: Correct, Your Honor.

JUDGE WEDEKIND: There’s no ruling that 1 need to issue
today, right? Okay, and also the Charging Party, the
Company had served a subpoena on the Charging Party Union.
The Union filed a Petition to Revoke, correct?

MR. FLYNN: Yes, Your Honor.

JUDGE WEDEKIND: And I have already issued an Order on
that, right?

MR. FLYNN: Yes, Your Honor.

JUDGE WEDEKIND: Okay. Any other subpoena issues
anybody wants to raise?

MR. DOOLEY: None, Your Honor.

JUDGE WEDEKIND: Okay. All right. Shall we talk about
the partial settlement?

MR. SPITZ: Sure, Your Honor.

JUDGE WEDEKIND: Okay. Do you have a response to the
General Counsel’s e-mail?

MR. SPITZ: Well, yeah. | mean, frankly, we were
surprised. It was not a partial settlement, which | suppose
may not be that surprising, but the representation that the
General Counsel’s position is that the Complaint allegations
are sufficiently intertwined, that they should be heard and
considered together in context. That was directly contrary
to what we discussed on the call on Friday and has been

represented to the Employer throughout the investigation and
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then the pre-trial cooperation that we had with the General
Counsel.

So our position i1s that these allegations are
imminently severable, that the interest of justice would be
served and that, you know, the proposal by the General
Counsel is, you know, beyond the pale. In fact, | mean,
there were things there that I°m not even sure are iIn the
Complaint to be frank.

So we did redline it and we have a counter proposal.
Our position is that 1Tt the General Counsel and the Charging
Party don’t join in, we would be prepared to enter into a
Settlement by Consent Order, which is outlined In Section 9-
440 of the Bench Book and governed by the Independent Stave
Standard as to whether all the surrounding circumstances
would render such a partial settlement just.

So we think 1t would and that the proposed resolution
is reasonable in light of the nature of the violations
alleged and the fact that as recently as Friday, General
Counsel represented that these were isolated allegations
that are not intertwined with the rest of the Complaint.

JUDGE WEDEKIND: Okay. So I was a little surprised to
see that, too, In your e-mail. Can you explain what you
meant by that?

MR. DOOLEY: Sure, Your Honor. So on Friday, | may

have misunderstood your question when you asked me if our
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theory on any of the other allegations relied on these
allegations that Respondent wants to settle. 1t’s not our
theory that they’re directly dependent. They would have to
prove one, two, -- you know, to establish the other
violations. But the General Counsel’s position is that
these are sufficiently related. These are all bargaining
allegations and related allegations that occurred around the
time of the lockout in the context of the bargaining that
was ongoing and, you know, in the context of the lockout and
the General Counsel’s position i1s that, you know, these
additional allegations can color the facts of the case 1Tt we
have surrounding, you know, additional unfair labor
practices and we won’t an opportunity to try to prove those
1T a partial settlement i1s approved over our objections.

JUDGE WEDEKIND: And what about the Union? Do you have
any comment on that?

MR. FLYNN: We concur with the General Counsel on the
situation at this point, Your Honor.

JUDGE WEDEKIND: Um-hum. Well, so I asked you on
Friday do you intend -- not whether you have to intend. Not
that you have to, but do you intend, either the General
Counsel or the Union, to rely on any way on these
allegations to establish the other allegations involving the
lockout and the decertification effort and your answer was

no. Both of you made that quite clear. So what do you mean
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by color...

MR. DOOLEY: Again, 1 may have misunderstood your
question on Friday. Our position i1s not that these
allegations are necessary to prove the other allegations.
Our position iIs that...

JUDGE WEDEKIND: I didn’t ask you 1f it was necessary.

MR. DOOLEY: Right.

JUDGE WEDEKIND: 1 asked you i1f you were going to rely
on 1t and...

MR. DOOLEY: And again, I may have misunderstood you on
Friday.

JUDGE WEDEKIND: ...quite clear...

MR. DOOLEY: So i1f 1 did, I apologize.

JUDGE WEDEKIND: So now, you’re saying -- you don’t
think 1t’s necessary, but you do intend to rely on i1t to
establish the violation?

MR. DOOLEY: As background and additional unlawful
practices that were going on at this time.

JUDGE WEDEKIND: What does that mean? That’s
background. So...

MR. DOOLEY: Again...

JUDGE WEDEKIND: Are you going to say that the conduct
that occurred In these proposed settled allegations helped
to prove that the Company committed the other violations?

MR. DOOLEY: Yes. Again, not...
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JUDGE WEDEKIND: In what way?

MR. DOOLEY: Just as, you know, additional unfair labor
practices that were committed by Respondent in the context
of this lockout, 1n the context of the bargaining that was
ongoing.

JUDGE WEDEKIND: But what does that mean? Just
additional unfair labor practices; what does that mean? |1
mean, why -- just because someone committed refusal to
provide information violation, what does that have to do
with whether they discharged an employee? That’s not
involved here, but I mean, 1 don’t understand. What i1s the
connection between the two that you’re making?

MR. DOOLEY: Again, they are, you know -- they’re
bargaining violations and they were committed in the context
of the bargaining and it’s all, you know, related to the
lockout and the negotiations that were going on at that
time.

JUDGE WEDEKIND: You’re just not making it clear for
me. You’re not -- i1If you want me not to approve the
settlement, you have to be clearer than that. You’re just
not making a connection between the two. Oh, 1t’s another
bargaining violation. What does that mean? How does that
relate to the lockout that the lockout was unlawful? Are
you going to argue the fact that they didn’t provide

information proves that, helps to prove there’s evidence
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that the lockout was unlawfully motivated? There i1s a
motivation allegation in the Complaint, right? On the
lockout?

MR. DOOLEY: Yes. That’s correct.

JUDGE WEDEKIND: Not just inherently. ..

MR. DOOLEY: Correct.

JUDGE WEDEKIND: So how does that prove that the
lockout was unlawful?

MR. DOOLEY: Again, all I can really say is the General
Counsel’s position is that these are related, you know,
bargaining allegations that occurred iIn this context and
that 1Tt there were, you know, additional violations, then
that provides relevant background to the allegations, you
know, directly related to the lockout.

JUDGE WEDEKIND: Do you have anything else to say about
this?

MR. FLYNN: Your Honor, 1 would say that, you know, to
answer your question directly, no, we’re not intending to
argue that the information request refusal made the lockout
illegal or even the other unilateral changes that are
alleged.

JUDGE WEDEKIND: The same i1s true of the
decertification allegations, right?

MR. FLYNN: 1 didn’t hear Your Honor.

JUDGE WEDEKIND: The same i1s true of the
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decertification allegations? There’s no connection you’re
saying? The answer iIs no?

MR. FLYNN: Correct.

JUDGE WEDEKIND: Right.

MR. FLYNN: That’s correct.

JUDGE WEDEKIND: Okay.

MR. FLYNN: But 1 believe that they’re important for,
as General Counsel said, background and context and one of
the things that | said Friday that if we had a full remedy
for all of these allegations and that we were able to put
the settlement agreement, and of course, i1t would have no
non-admission clause, put the settlement agreement in
evidence. You know, I might want to refer to some of those
other things that were going on in a brief. That was one of
my concerns.

JUDGE WEDEKIND: Okay. Let’s take a look at the
redline version.

MR. SPITZ: Sure, and if I may, Your Honor...

MR. FLYNN: We’ve not seen that yet, Judge.

MR. SPITZ: And i1if I may, I mean, we’re talking about a
relationship between the Employer and the Union that’s
almost 100 years old. We’re talking about bargaining, the
course of bargaining of roughly 15 months, and the
allegations that we’re talking about here i1s two unilateral

changes that affected a handful of employees. A half an
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hour shift start change over two days I believe it was just
prior to the lockout to help facilitate safety i1ssues and
getting people 1n and out of the facility and then provide
one list of employees among, you know, literally dozens, if
not 100 random information requests over the course of 15
months.

So, you know, to take the position that somehow these
color the Employer’s course of conduct in a facility with
650 bargaining unit employees and 100 years of relationship
is a little bit farfetched.

So with that, I°m happy to give everybody a copy of our
proposed redlines, which are fairly, you know, standard.
They limit the settlement to the allegations, that these
kind of ancillary allegations...

JUDGE WEDEKIND: And can someone tell me -- oh, by the
way. Haven’t you entered into a new collective bargaining
agreement with the Union?

MR. SPITZ: The Employer has. Yes.

JUDGE WEDEKIND: And when was that entered into?

MR. SPITZ: 1 believe i1t was March of 2022.

JUDGE WEDEKIND: And how many years is that for?

MR. SPITZ: Six.

JUDGE WEDEKIND: Six years. Okay, and how many -- do
you mind telling me how many total unit employees are there?

MR. SPITZ: Roughly 650.
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JUDGE WEDEKIND: 650. Okay. Okay. So the redline and
red means taking it out?

MR. SPITZ: Yes, Your Honor.

JUDGE WEDEKIND: So just the black will remain?

MR. SPITZ: We left in the sort of generic pandemic
language, which i1s really not applicable. We tried to be as
generous as possible to put this 1In a reasonable position
for resolution.

JUDGE WEDEKIND: Okay. Thank you.

So you’re -- okay. I see...

MR. SPITZ: And 1 might also add 1 think I got the case
numbers right. We have to doublecheck that at some point.

MR. FLYNN: Your Honor, can 1 confer with General
Counsel and Company Counsel a moment just outside?

JUDGE WEDEKIND: Sure. Let’s go off the record. Good
idea.

[OFF the record]

JUDGE WEDEKIND: All right. So I believe we have a
Revised Informal Settlement Agreement that as I understand
it, the Charging Party Union would agree to, sign on to?

MR. FLYNN: Yes, Your Honor.

JUDGE WEDEKIND: Okay. The company is okay with 1t?
The General Counsel, though, 1 don’t believe you’ve heard
back from.

MR. DOOLEY: That’s correct, Your Honor. We’ve
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requested guidance from advice and we have not received a
response yet. The last 1’ve heard i1s that we were opposed
to any partial. So we would ask, you know, i1f 1t would be
possible to reserve approving until we’ve got a chance to
give you a solid answer and possibly supplement our response
a little bit.

JUDGE WEDEKIND: Okay. 1’m inclined to go ahead and
approve it and 1f the Regional Director wants to sign onto
it afterwards, that’s fine. But 1 just don’t see any reason
not to approve it at this point, particularly because the
Company has now agreed to include some of the language that
the General Counsel initially objected to that was not in
there and 1°m very comfortable with the settlement in all
respects and so I just don’t see a reason not to proceed at
this point.

So I am going to approve the settlement, applying the
factors under Independent Stave, which do apply to informal
settlements. The relevant factors, which 1711 go through
very quickly. So there’s like four factors the Board
typically looks at and the first is whether the -- you know,
which of the parties have agreed to i1t. The position taken
by the General Counsel. So we have the Charging Party Union
and the Company agreeing to it. The General Counsel -- the
only opposition aside from substantive revisions, which 1

believe have all been addressed to my satisfaction and 1
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think they are consistent with typical informal settlements.
The only opposition -- the reason the General Counsel poses
It I1s because it prefers to have complete settlements. It
doesn’t like partial settlements and we’ve had some what 1
consider vague references that colors of the case, but
there’s no indication that the General Counsel would
actually rely on these violations, alleged violations, that

are being settled in order to prove the other violations.

So 1n light of that, I don’t think the first factor
weighs against settlement. | think 1t weighs in favor of
settlement.

The second factor i1s whether the settlement is
reasonable 1n light of the nature of the violations alleged,
the risks i1nherent in litigation, and the stage of
litigation. 1 think that clearly weighs in favor of the
settlement. First of all, we haven’t even started taking
evidence yet in this case. The settlement seems to provide
a full remedy; does the Union agree with that?

MR. FLYNN: Yes, Your Honor.

JUDGE WEDEKIND: Okay. |If provides a full remedy and
as | indicated, 1t doesn’t appear to significantly impact on
the other allegations that have not been settled.

Third 1s whether there has been any fraud, coercion, or
duress by any of the parties i1n reaching the agreement. |1
don’t believe there’s been any allegations of fraud, duress,
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etcetera.

Fourth, whether the Respondent has engaged in a history
of violations of the Act or has breached previous settlement
agreements resolving unfair labor practice disputes. |1
raised this issue at a prior conference call and the General
Counsel could not cite me any prior history; is that still
true?

MR. DOOLEY: Yes. As far as I know, Your Honor.

JUDGE WEDEKIND: So there’s no prior history and as 1
indicated earlier on the record, 1 believe, 1t’s apparently
undisputed that the Company has entered into a new
collective bargaining agreement with the Union, correct?

MR. DOOLEY: Correct.

JUDGE WEDEKIND: Okay. So applying all of these
factors, 1 find that i1it’s appropriate to approve the
settlement.

Can we print out a clean copy of 1t and we’ll have
everybody sign i1t?

MR. SCHUDROFF: Yes. So, yes, Your Honor. | can work
on that either during lunch of.._.

JUDGE WEDEKIND: That’s fine.

MR. SCHUDROFF: Okay. That’s fine.

JUDGE WEDEKIND: Sure. All right. And...

MR. SCHUDROFF: The only thing 1’11 ask, Your Honor.

I’m sorry to interrupt you. 1It’s I may just have -- Mr.
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Dooley, 1 think, will have the -- we can do 1t later on this
evening at the hotel where we have -- I don’t have printing
capabilities In this...

MR. FLYNN: 1 think Mr. Dooley has...

MR. SCHUDROFF: Mr. Dooley might so if 1 forward i1t to
Mr. Dooley, he might be able to...

JUDGE WEDEKIND: Can you do that for us?

MR. DOOLEY: Yeah. One other i1ssue that was just
brought up was that the settlement leaves the back pay
numbers to be determined, but 1t doesn’t say exactly who 1s
going to determine those numbers.

JUDGE WEDEKIND: Right. 1 understand that. It’s
defined -- 1t seems like a fairly well defined back pay in
terms of, you know, 1t’s the whatever i1t was.

MR. SCHUDROFF: Yes.

JUDGE WEDEKIND: So the Union doesn’t seem to have a
problem with it.

MR. FLYNN: Your Honor said that we’d leave that to
compliance.

JUDGE WEDEKIND: I mean, if you’re okay with that.

MR. FLYNN: Yes, sir.

JUDGE WEDEKIND: You don’t have any compliance concerns
about 1t, do you?

MR. FLYNN: No, sir.

JUDGE WEDEKIND: Yeah. So 1 understand. Normally, you
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would want that liquidated, but under the circumstances...

MR. DOOLEY: Right, and normally, 1f it wasn’t spelled
out, 1t would just say who 1t’s going to be...

JUDGE WEDEKIND: Yeah.

MR. DOOLEY: ...determined by. Who is coming up with
those numbers basically.

JUDGE WEDEKIND: Yeah, but they have a long-standing
bargaining relationship. They have a new collective
bargaining agreement and the Union is comfortable that it
won’t be a problem i1dentifying who and how much, right?

MR. FLYNN: 1 think the Agency’s compliance department
will be able to verify whatever data is furnished by the
Company and cross-checked by the Charging Party Union.

JUDGE WEDEKIND: AIll right.

MR. FLYNN: And i1t’s either an hour or a half-hour in
terms of dollars and cents.

JUDGE WEDEKIND: Yeah.

MR. FLYNN: But the only exact unknown is the i1dentity
of the number of employees. The Company now is estimating
about 42.

JUDGE WEDEKIND: Um-hum.

MR. FLYNN: So...

MS. SHIH: We have a preliminary list prepared.

JUDGE WEDEKIND: Okay. That’s fine.

MS. SHIH: That we can provide.
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JUDGE WEDEKIND: All right. 1If you can reach some kind
of agreement as to exactly who, over lunch, before we get
the final signed and you want to include that iIn i1t, that’s
fine. If not, I’m comfortable with 1t as 1t is. Okay?

MR. FLYNN: Yes, sir.

JUDGE WEDEKIND: All right. Anything else that General
Counsel wants to add?

MR. DOOLEY: Not at this point, Your Honor.

JUDGE WEDEKIND: So 1 believe the appropriate thing to
do -- now, these charges that are being settled, they are
distinct, right? There’s no overlap? Like, one charge
includes these other allegations? 1 mean, should 1 --
should the charges be dismissed? Is that...

MR. SPITZ: 1 think that’s right.

JUDGE WEDEKIND: ...the appropriate thing to do?

MR. SPITZ: That’s right, Your Honor.

JUDGE WEDEKIND: Okay. All right. So I just want to
make sure and 1t’s a Consolidated Complaint so I don’t
believe we’re dismissing the Complaint, but...

MR. SPITZ: Bryan, to the extent -- | understand the
General Counsel doesn’t sign on, but have you taken a look
at the charge numbers and...

MR. DOOLEY: I haven’t had a chance to make sure that
we’ve got the right ones included there.

MR. SPITZ: 1°m fairly certain we have the right ones,
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Your Honor.

MS. SHIH: I did...

MR. SPITZ: Okay. So.

JUDGE WEDEKIND: Wwell, we can check that over lunch if
we want to do that as well, but I will be -- as 1°ve
approved the settlement -- well, I°’m not sure. Does the
settlement say anything about withdrawing the charges? It
does not, does 1t?

MR. SCHUDROFF: 1t does not.

JUDGE WEDEKIND: I°m not sure it’s appropriate for me
to actually dismiss the charges.

But in any event, 1’1l address this after lunch. But
in any event, 1 will be remanding the case to the Regional
Director to ensure compliance.

All right. Hopefully, as 1 said, hopefully, we’ll get
a copy after lunch and we”ll all sign it.

All right. 1It’s almost 11:30. We have an attorney
client issue outstanding. Do you want to address that
briefly before lunch and then maybe we can start -- do you
want to start off the record or on the record?

MR. DOOLEY: I don’t know how much we need to get into
on the record at this point. Like I said, what I°’m going to
be doing Is requesting a witness, a subpoena for the witness
that we need for...

MR. STANLEY: Sorry to interrupt, Your Honor, but we

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



29

would prefer this be on the record.

JUDGE WEDEKIND: Okay.

MR. STANLEY: Any discussion of this privilege i1ssue.

JUDGE WEDEKIND: You want to be on the record?

MR. STANLEY: Please.

JUDGE WEDEKIND: Okay. We’re on the record now.

MR. STANLEY: Thank you.

JUDGE WEDEKIND: Okay. Go ahead.

MR. DOOLEY: So yeah. The way that I intended to
handle this situation Is to iIssue a subpoena so that we can
have this witness testify tomorrow by video conference about
how these documents were accessed and obtained and what they
are essentially and before we get into that, 1 don’t know
how much we really need to talk about it on the record.

JUDGE WEDEKIND: Okay. Well, that’s -- that’s why --
is there anything, any problem with that proposal?

MR. STANLEY: Well, yes.

JUDGE WEDEKIND: Okay.

MR. STANLEY: Your Honor, General Counsel appears to be
minimizing this issue. 1 mean, like you, we learned for the
first time last Friday that there was this privilege iIssue.
Like you, we know nothing further about 1t. We left
Friday’s call thinking that General Counsel would follow up
with us and we”’d discuss how to deal with this privilege

issue.
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JUDGE WEDEKIND: Um-hum.

MR. STANLEY: Never heard anything. We reached out on
Friday afternoon just to try get base information. More
interested in who the witness was. What we wanted to be
able to conduct our own investigation from a privilege
perspective.

JUDGE WEDEKIND: Um-hum.

MR. STANLEY: General Counsel wouldn’t give us any
information at all. We have -- we don’t even have a general
description of the document, how It came about. So we’ve
been able to do nothing. We reached out, hoping to avoid
adjourning the trail or...

JUDGE WEDEKIND: Um-hum.

MR. STANLEY: ...taking some time away because, you
know, the Company takes privilege very seriously. | know
the Agency does as well.

JUDGE WEDEKIND: Sure.

MR. STANLEY: We just don’t know -- we have no i1dea how
to deal with it at this point and...

JUDGE WEDEKIND: Right.

MR. STANLEY: ...if they’re going to go forward and try
to introduce that document, we’re going to have to deal with
it then. So I mean, whether this i1s inadvertent disclosure
under 502, however we characterize this. When I had to deal

with this In private practice, | get a privileged document
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that 1 wasn’t supposed to get or didn’t know I was getting,
I set that document to the side and 1 Immediately contact
the other side and try to work things out. We>d like an
accounting of who has seen this document. This iIs a very,
potentially a very significant issue. We’re less concerned,
frankly, Your Honor, with the substance of the document.
It"s with the privilege i1ssue and what that could mean for
the Corporation, perhaps even in this case and we don’t have
enough information, again, for us to do anything that avoids
having to take time away tomorrow.

JUDGE WEDEKIND: All right. Okay. So why not just go
ahead and let us all see this document?

MR. DOOLEY: I can run that by management. Again, part
of the issue here is we’re dealing with headquarters. This
IS an advice case and this information i1s information that
came to our attention very recently. Otherwise, we would
have tried to deal with 1t earlier on. [1’ve been scrambling
over the weekend to make sure that we’re doing everything
properly and that we’re actually going to be able to, you
know, potentially get these documents In because if not, I
don’t want to waste everybody’s time.

So are you proposing that we all just look at the
documents?

JUDGE WEDEKIND: Well, have you already made the

decision to introduce the document?
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MR. DOOLEY: I intend to call this witness and lay the
foundation for how these documents were obtained and
basically what they are and that there was nothing, you
know, improperly done there, and then, you know, introduce
the documents. Yes, if 1°ve established those facts to
establish a waiver of any privilege that might play.

JUDGE WEDEKIND: So at this point, you’re not sure
whether you’re going to introduce 1t or not because you
don’t know the facts?

MR. DOOLEY: At this point, 1 intend to.

JUDGE WEDEKIND: So you do know the facts. You just
want to get...

MR. DOOLEY: Yes.

JUDGE WEDEKIND: You want to call the witness.

MR. DOOLEY: Yes.

JUDGE WEDEKIND: Okay. Well, under those
circumstances, why not share the document? What’s wrong
with sharing the document so everybody i1s prepared tomorrow
to deal with the i1ssue? Otherwise, there’s going to be a
delay, right, probably?

MR. STANLEY: Yes. |1 think it’s unavoidable.

JUDGE WEDEKIND: Yeah. So let’s...

MR. DOOLEY: So I need, you know, approval to release
anything outside the Agency. So I have to get approval from

management to do that and I think Pat would just like to
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have a quick word here as well.

JUDGE WEDEKIND: Sure. Go ahead.

MR. DOOLEY: 1f we could take a break.

MR. FLYNN: Your Honor, can Mr. Dooley and I confer
outside? Maybe...

JUDGE WEDEKIND: If you think 1t”1l help.

MR. FLYNN: 1 hope.

JUDGE WEDEKIND: Okay.

MR. FLYNN: Okay.

JUDGE WEDEKIND: Sure. Let’s go off the record for a
minute.

[OFF the record]

JUDGE WEDEKIND: AIll right. We have a couple things to
clean up here. We do have a signed settlement now between
the Company and the Charging Party Union and 1 have approved
it. Everybody should have a copy now. The only thing 1
noticed, for some reason, it doesn’t say Exhibit A on the
attachment. What 1°m suggesting is that we all just write
Exhibit A at the top of the attachment, okay?

MR. SCHUDROFF: Your Honor, my apologies. The original

one, I marked 1t as Exhibit A...
JUDGE WEDEKIND: I know. 1 know. I heard you. Yeah.
Let’s just all do that. Everybody has -- i1t’s on the record

that we did that and it”’s done and congratulations to

everybody. 1 know that General Counsel is going to appeal
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it, but...

MR. DOOLEY: Yes, Your Honor. I will just say on the
record that the General Counsel maintains its objection,
intends to file a special appeal. So we’ll either need to,
you know, adjourn until that’s resolved or just keep the
record open to wait for a decision from the Board on that.

JUDGE WEDEKIND: That’s fine. My preference would be
just keep the record open if necessary. We’ll see.

Now, we have this issue that was raised about the
attorney client privilege with respect to some documents
that came into the General Counsel’s possession and my
understanding i1s that at the request of the Respondent, a
copy of those documents has been provided to the Respondent.
So you have them at this point?

MR. STANLEY: Yeah. 1t still hasn’t come through to
most of us, but we’re going to able to...

JUDGE WEDEKIND: Okay. 1t’s working on it.

MR. STANLEY: ...review that.

JUDGE WEDEKIND: Right. So you’ll be somewhat
prepared, hopefully tomorrow, to address the issue. The
plan is to have a witness testify tomorrow?

MR. DOOLEY: That’s correct, Your Honor.

JUDGE WEDEKIND: About how he/she came 1nto possession
of the documents and...

MR. DOOLEY: That’s correct and the witnhess’s
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availability is somewhat limited just due to the short
notice and other obligations. They’ll be available from
noon Eastern to three p.m. Eastern. So if we could try to
get them In by video during that window, then that would be
great.

JUDGE WEDEKIND: Okay, and you have a plan about how to
do that by video?

MR. DOOLEY: Yep.

JUDGE WEDEKIND: Okay.

MR. STANLEY: |Is the witness available today by chance?

MR. DOOLEY: No.

MR. STANLEY: No? Okay.

JUDGE WEDEKIND: Just to also make clear, Respondent
ask that I not look at the document, not be told the
substance of the document at this point and 1 agreed not to
do that. That’s fine. 1 did, however, ask for some
background so I can be prepared tomorrow and the General
Counsel provided some background on 1t. If anyone wants to
put that on the record, feel free. Anything else you want
to...

MR. STANLEY: Yeah. The Company proposes bifurcating
the issues.

JUDGE WEDEKIND: Um-hum.

MR. STANLEY: We’re prepared to go forward on the rest

of the case, but we would like to first -- first of all, we
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need the documents iIn their native form and in addition to
that, we think we should hear from this witness just on the
privilege and waiver related issues. It looks like this 1is
going to be a wailver issue. The burden is on the General
Counsel and the Union, but we propose bifurcating in that
manner. Dealing with that. Again, we’re not suggesting
delaying the rest of the case.

JUDGE WEDEKIND: Um-hum.

MR. STANLEY: But until there’s resolution on that and
the General Counsel satisfies i1ts burden in the face of
arguments that we may make, I think it makes sense to,
again, see the actual documents tomorrow. But first, deal
with the waiver issue.

JUDGE WEDEKIND: I don’t have a problem not looking at

the documents until such time as | have to look at the

documents to make a decision. |I1°m going to have to look at
it. Maybe. 1 think 1 probably would and Board Law would
allow me to. 1I°m not a jury.

MR. STANLEY: Understood. Understood. We just want to
make sure we have the full -- to the extent that we’re going
to make arguments against waiver and against the admission
of these documents altogether, we just want to make sure we
have sufficient time to prepare that argument after hearing
from the witness and seeing the documents In their native

form.
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JUDGE WEDEKIND: And I -- just my senses is that
there’s not going to be any problem with that, right?

After this witness testified, the only -- testifies,
the only issue will be whether to allow it, right?

MR. DOOLEY: Yes, 1 believe so, Your Honor. There
might be on some of them some additional, you know,
information that we want to get about the documents from
Respondent”s witnesses, but...

JUDGE WEDEKIND: Um-hum.

MR. DOOLEY: ...in terms of introducing the document, 1
plan to, or the documents, 1 plan to do that through the
witness.

JUDGE WEDEKIND: Okay. So we can always put off a
final ruling on that?
MR. STANLEY: Can we get the native form documents like
right now?
MR. DOOLEY: What do you mean native...
JUDGE WEDEKIND: [I’m not sure what that means.
MS. SHIH: Native format.
MR. STANLEY: Native format. Sorry. Not the -- 1t’s
hard for us to determine exactly what form these are in. A
number of them appear to be photos.
MR. DOOLEY: They are photos.
JUDGE WEDEKIND: Yeah.
MR. DOOLEY: And that’s what I have and the witness...
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MR. STANLEY: That’s all you have? And the Union?

MR. DOOLEY: ...as to the reason for that.

MS. SHAPIRO: That’s all we have.

JUDGE WEDEKIND: Photos. Yeah.

MR. SCHUDROFF: So, Your Honor, I mean, that’s -- in
order to determine whether or not there’s a disclosure here
at 1ssue, we’d have to see the native, the documents in
their native format in order for us to do our own forensic
investigation to determine how, if at all, these documents
were pulled from wherever they were pulled from and by whom.

JUDGE WEDEKIND: Well, you might find out some
information tomorrow and 1f that person has the original
photo, there might be some information about when i1t was
taken, right? Dates and i1t depends on -- 1If 1It’s a
cellphone, i1sn’t there information on there?

MR. SCHUDROFF: There should be, but we would need to
have the ability to inspect that.

JUDGE WEDEKIND: Yeah. If 1t’s...

MR. SCHUDROFF: 1f that person testifies.

JUDGE WEDEKIND: If 1t’s still -- yeah.

MR. STANLEY: And the deck that was included, we
haven’t been through all of that yet because -- so slow, but
those were -- those didn’t appear to be photos.

MR. DOOLEY: The PDF of what looks like a PowerPoint
presentation?
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MR. STANLEY: Yes.

MR. DOOLEY: My understanding is that those were also
photos. Everything was -- nothing was downloaded directly.

MR. SPITZ: So they’re screenshots | guess.

MR. DOOLEY: I believe they were taken with a phone and
then cropped to only show the PowerPoint and not the rest of
the desktop to avoid identifying who was accessing it.

JUDGE WEDEKIND: Also, the General Counsel has already
said off the record, i1f you want to put it on the record,
his understanding of when these were obtained.

MR. DOOLEY: Yeah. My understanding is, and 1t’s a
little bit fuzzy, but sometime around April of 2022, maybe a
little before then...

JUDGE WEDEKIND: And the General Counsel obtained it
when?

MR. DOOLEY: February 2" of 2023.

MR. STANLEY: My goodness.

JUDGE WEDEKIND: From? From?

MR. DOOLEY: From counsel for the USW Charging Party.

MR. SPITZ: So, Your Honor, counsel for...

MR. STANLEY: So it’s been 11 days and we get a vague
reference on Friday. Try to discuss i1t with the General
Counsel and we get this thrown at us today. How...

MR. DOOLEY: Again, we were trying to...

MR. STANLEY: The company would also like to know when
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the Union received these documents.

MR. DOOLEY: We were trying to vet the documents to
make sure that...

MR. STANLEY: Counsel for the Union. Excuse me.

MR. DOOLEY: ...if we were going to try to introduce
them, then we could actually get them in. Otherwise, we
were just wasting everyone’s time and that took me pretty
much through last week to identify a witness and then over a
weekend. . .

JUDGE WEDEKIND: Yeah.

MR. DOOLEY: ...scrambling around trying to get answers
to all of our questions.

JUDGE WEDEKIND: Yeah. The primary issue is whether or
not i1t should come In or not. Waiver. | understand what
you’re saying and whether 11 days is too long, I don’t know.
But we’ll go forward. Take the testimony tomorrow and you
consider i1t and make your arguments and 1’1l make a
decision.

MR. STANLEY: Just one more time.

JUDGE WEDEKIND: Yeah.

MR. STANLEY: I do think 1t may be relevant to any
future waiver argument to know when the Union and Counsel
for the Union came into possession of these documents as
well. I think the conduct of parties is relevant iIn that

analysis.
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JUDGE WEDEKIND: Okay.

MR. SCHUDROFF: Your Honor, in particular, Federal
Civil Procedure 26(b)5 would be applicable in these
circumstances.

JUDGE WEDEKIND: Okay. 1711 take a look at that.

Okay. Want to do Opening Statements?

MR. DOOLEY: Sure, Your Honor.

JUDGE WEDEKIND: Sure. Okay.

OPENING STATEMENT - GENERAL COUNSEL

MR. DOOLEY: Your Honor, this case concerns allegations
that Respondent unlawfully locked out employees at its
Beaumont, Texas facility during negotiations and provided
more than ministerial aid to an effort to decertify the
Union.

The Union in response began negotiations for a
successor collective bargaining agreement in January of
2021. In February 2021, the employee, Brian Sanderson,
began an effort to decertify the Union.

Respondent assisted Sanderson’s effort, including by
allowing him to affix a lockbox to a wall In Respondent’s
facility to collect signatures.

On February 15, 2021, the Union provided Respondent
with a 75-day Advance Strike Notification and Respondent
replied with a 75-day Advance Lockout Notice the same day.

During the 75-day Notice period, the Union gave
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Respondent no reason to believe a strike was imminent. 1In
fact, the Union made several requests to extend the current
agreement during negotiations, which Respondent rejected.

Parties had relied on extensions to avoid a work
stoppage during the previous most recent negotiations in
2015 and no strike has occurred at Respondent®s Beaumont
facility since the 1980°s.

Nevertheless, immediately upon expiration of the 75-day
Notice period, Respondent initiated a lockout of employees.
The lockout continued from May 1°%, 2021 until the parties
reached an agreement on a new contract iIn about February
2022.

During the lockout, Respondent continued to operate its
Beaumont facility using temporary and non-bargaining unit
employees. As the lockout continued and after Sanderson
filed his decertification petition with the Board,
Respondent issued a series of communications to employees,
which among other things, urged employees to vote against
the Union and stated that the lockout would end with a
successful decertification vote or a majority of employees
signing a petition of disaffection. These communications
were rendered further unlawful assistance to the
decertification effort and rendered the lockout i1tself
unlawful.

In addition to the theory that the lockout was unlawful
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under Extent Law, the General Counsel intends to urge the
Board to reconsider its decision iIn Harder Equipment.

That’s 280 NLRB 597 1986, which permits employers to utilize
temporary replacements during an offensive lockout and
instead hold that replacing employees during a lockout is
inherently destructive of employee rights, except iIn
narrowly circumscribed and carefully defined defensive
lockouts.

Counsel for the General Counsel respectfully asks Your
Honor to find Respondent violated the Act as alleged in the
Complaint. As part of the remedy for the alleged unfair
labor practice, General Counsel requests an Order making
affected employees whole and all of their appropriate
remedies. Thank you, Your Honor.

JUDGE WEDEKIND: All right. Thank you.

Does the Union have anything to offer in addition?

MR. FLYNN: Your Honor, the Charing Party wholly
supports the General Counsel’s theory of the case and 1
won’t make any further opening statement at this time.

JUDGE WEDEKIND: Okay. Thank you.

How about the Respondent? Are you prepared to make an
Opening Statement?

MS. SHIH: Yes, Your Honor, we are.

JUDGE WEDEKIND: Okay

OPENING STATEMENT - RESPONDENT
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MS. SHIH: Thank you.

The General Counsel has the burden of proof in this
case. Mr. Dooley and the Union make an incredible
allegation that ExxonMobil locked out over 600 employees for
over ten months 1In a desperate and a questionable gamble to
decertify a union that has represented i1ts employees for
almost 100 years.

They have no evidence, only conjecture, and worse, the
General Counsel has no explanation for an irreconcilable
inconsistency that the parties here bargained for over a
year. During that period, i1t took over eight months for a
single employee to collect enough signatures, a bare legal
minimum of 30 percent, to support a decertification
petition.

Yet, 1t i1s undisputed that the Employer bargained in
good faith during the entire lockout. In fact, allegations
of bad faith bargaining were investigated and were dismissed
in this case.

Thus, General Counsel alleges during the eight-month
period when the company puts 1t multi-billion-dollar
operation at risk and threw over 600 lives into turmoil out
of animus for a union that has represented thousands of the
company’s employees at multiple locations for as much as 100
years, that i1t simultaneously bargained in good faith In an

effort to reach a successor contract.
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That contradiction cannot be reconciled. Why would an
employer lock out 600 employees In an attempt to decertify
its union and at the same time bargain iIn good faith i1n an
effort to reach an agreement that would block the
decertification effort. It makes no sense and i1t did not
happen.

Contrary to the speculative story we’ve heard from the
General Counsel, the evidence will show that an employee-
initiated decertification effort had nothing to do with the
Company’”s decision to lockout employees for the first time
in 1ts history. Decertification was not even a factor, let
alone a determining factor. The Company believes that the
General Counsel knows this fact, but simply did not approve
of the lockout. So i1t no choice but, one, to try to
overturn long standing Board and Supreme Court precedent
and, two, to allege a baseless theory of unlawful
motivation.

The real story and what the evidence will show is that
the Company considered and discussed the possibility of a
lockout long before there was any inkling of a
decertification effort. The lockout was a culmination of
events that started even before the parties bargained their
previous contract in 2015 and continued through the 2020
COVID pandemic and into 2021 bargaining.

The Company’s witnesses will provide the details of
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this timeline and story through their testimony, but at a
very high level, the story goes back to around 2012 when the
Beaumont Refinery was one of the worst performing refineries
within the company worldwide. 1In order to avoid being sold
and because i1t was a potential target for a historic Gulf
Coast Refinery Expansion, Beaumont was tasked with a
monumental challenge to turn itself around by improving
operations and making the contract more competitive with
other company sites. It was a massive undertaking, but the
team”s accomplishments were frankly stunning.

In a matter of four to five years, Beaumont went from
the worst performing refinery to one of the best iIn the
world. As a result of that turnaround, the Company
tentatively decided to invest in Beaumont for BLADE, a two
billion dollar project that was the U.S.’s largest refinery
expansion in a decade and would increase Beaumont Refinery
production by nearly 70 percent.

This tentative decision came with two conditions.
First, to sustain that operational improvement and, second,
to negotiate more favorable contract terms as Beaumont’s
contract was the least competitive among the ExxonMobil
circuit.

BLADE heavily influenced the Company’s posture in 2015
bargaining. The Company wanted to do everything possible to

avoild a strike during peak BLADE preparation and
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construction. As a result, the Company pushed hard for two
things i1n 2015. A 75-day strike and lockout notice
provision and taking Beaumont off the industry pattern.

The refinery industry pattern is voluntary and being on
pattern simply means that a refinery has a contract
expiration date around the same time as other industry
refineries. As you’ll hear, pattern sites are particularly
susceptible to iIndustry wide strikes and that was especially
true for the Company, which had four sites on pattern and
the pattern contract expiration of January 31, 2019 would’ve
been during the most important phase of BLADE preparation
and construction. So i1t was important for the Company to
get Beaumont off pattern.

Setting aside the impact a strike would have on BLADE
construction, generally speaking, a strike at a refinery can
be devastating and potentially even deadly. A refinery is
not an assembly line that can easily be stopped and started.
Refining is dangerous and it i1s particularly dangerous
during a shutdown or a restart. ExxonMobil cannot sit back
and risk a Union striking with little or no notice. It"s
simply too dangerous. 1t"s Impossible to continue
operations without backup employees ready to immediately,
literally immediately, take over the posts left by strikers.

For those reasons, ExxonMobil has long employed an EMCO

team. EMCO stands for ExxonMobil Continuous Operations.
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That team works year round to prepare for bargaining at one
or more of the Company’s 25 union represented sites. The
EMCO team”s objective i1s to prepare a site to operate with
supervisors, engineers, and managers it the company
initiates a lockout.

To say this is a major endeavor Is an understatement.
Not only does i1t require months of exhaustive training and
preparation, but 1t i1s exceedingly costly.

2015 Beaumont bargaining where the parties went four
and a half months past contract expiration was the first
time that the Company had to initiate a full and extended
EMCO plan for the entire four and a half months and at a
cost of around $30 million.

Fortunately, the parties did ultimately reach agreement
and the Company obtained a 75-day strike and lockout notice
provision and moved Beaumont off pattern to clear the way
for BLADE.

But 2015 was a major learning event and the Company
realized that it could never again remain in EMCO mode
indefinitely or even for an extended period of time.
Remaining off pattern moving forward and maintaining the 75-
day strike notice provision became critically important.

The Company started preparing for 2021 bargaining in
early 2020. The severe economic losses resulting from COVID

made It even more urgent for the company to achieve the
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contractual efficiencies that management had expected for
years. The Company suffered a historic annual -- excuse me
-- second quarter 2020 loss, which turned iInto a historic
annual loss of about $22 billion in 2020, in addition to
laying off 14,000 employees worldwide, as well as numerous
other cost cutting measures.

The Company’s 2020 bargaining preparation, the
Company’s 2021 bargaining, and the May 2021 lockout, which
was the first work stoppage In company history, must all be
viewed In this context. The ten-month lockout was
unprecedented, but this was an unprecedented time. It was
essentially the perfect storm.

For 2021 bargaining, the Company focused on iImproving
the terms of the contract, which 1t was charged with doing
years earlier, but became more urgent due to the Company’s
financial distress resulting from COVID.

Ultimately, the Company identified four core objectives
to keep the Beaumont Refinery and the blending and packaging
plant economically competitive and efficient, which you’ll
hear about from the Company’s witnesses.

For the first time in Company history before bargaining
even started, the Company discussed the possibility of
having to initiate an offensive lockout 1f it could not
achieve these critical objectives.

For context, the EMCO team had historically assumed a
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lockout only In response to a strike, but this time was
different. The Company needed to improve the contract and
knew that bargaining would be contentious. You will also
hear that the Union expected a contentious negotiation. 1In
fact, the Union voted to authorize a strike a month before
bargaining even started.

The core objectives ultimately became must-haves for
the Company. Unfortunately, once the parties started
bargaining on January 11, 2021, very little progress was
made and on the Company’s core objectives, the parties made
no progress at all. In fact, the Union made it clear that
it would never agree to any of them to the degree required
by the Company. After weeks of no progress, the Company
submitted its last, best, and final offer on January 31°%,
the day the contract was set to expire.

The parties made no further progress after the
Company’s last, best, and final and the Union refused to
take it to its members for a vote. On February 15, the
Union sent the Company a 75-day Strike Notice. This was
only the third time In company history that any union had
issued a Strike Notice. The Company responded that same day
with a 75-day Lockout Notice.

With the Strike and Lockout Notices on the table,
either party could initiate a work stoppage on or after May

1. The parties continued to bargain, but still made no
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progress. Reasonably believing that a strike could be
imminent as the facts will show and unwilling to risk the
Union’s striking on its own time table, the Company provided
Supplemental Lockout Notice to the Union on April 23",
informing the Union that the Company intended to lock out
employees on May 1, absent an agreement, and that is exactly
what the Company did.

On May 1, 2021, with the parties as far apart as they
had been for four months and the Union still not withdrawing
its strike notice, the Company locked out employees for the
first time In company history.

It locked out employees for two reasons. One, to
achieve i1ts legitimate and critical bargaining objectives
and, two, because i1t could not risk the cost and dangers
that would come with the Union striking without sufficient
advanced notice.

Throughout the lockout, the parties continued to meet
for months and ultimately reached an agreement that was
ratified by the Union membership in February 2022.
Importantly, that agreement included all of the company’s
must-haves, but the Union could have signed a similar
agreement at any time during bargaining, including before
the lockout.

The Union, as you’ve heard, claims this lockout was all

a ploy to somehow decertify a 650 member strong union that
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has been at Beaumont since the mid-1900°s. That makes no
sense whatsoever.

First of all, 1T a company were to make a list of the
worst things to do to further employees decertifying a
union, atop that list would undoubtedly be to lock employees
out. Not only would that anger employees, but the Company
would have no access to those employees during that time.
Just as importantly, no employer would risk safety, cost,
reputation, relationships, government scrutiny, and the
overall uncertainty inherent in a lockout based on some pie
in the sky plan to decertify a well-established union.

Regardless, Your Honor, you have just heard the real
story. Decertification had nothing, absolutely nothing to
do with the Company’s bargaining position or its decision to
lock out. The Company locked out employees i1n support of
its undisputed legitimate bargaining position and to avoid a
strike on the Union’s terms.

It 1s undisputed that the Company, from the very
beginning of negotiations, was prepared and motivated to
reach a contract. The Company’s lockout was 100 percent
consistent with that motive. The General Counsel will not
be able to proffer any evidence to the contrary because the
lockout, both i1ts inception and i1ts continuation, was never
motivated by decertification and as mentioned previously, it
is not alleged that the Employer bargained in bad faith.
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Finally, Your Honor, the General Counsel, we believe In
bad faith, 1s trying to overturn decades of Board and
Supreme Court precedent by arguing that the Company
unlawfully used temporary contractors during the lockout.
This 1s wrong. Controlling Board law and Supreme Court
precedent hold that employers have the right to operate
during a lockout. Prohibiting contractors would effectively
force most employers to shut down. In addition, even if
this precedent i1s overturned, there must be exceptions. A
refinery cannot be forced to shut down. 1[It is simply too
dangerous.

In sum, the lockout was in support of the Company’s
legitimate bargaining objectives and to avoid a strike on
the Union’s terms. The Company, at all times, bargained to
reach agreement, which inherently contradicts the General
Counsel’s fanciful claims of unlawful motive.

For these reasons, the General Counsel’s Complaint
should be dismissed In i1ts entirety. Thank you.

JUDGE WEDEKIND: Thank you. Very interesting history.
Thank you. It should be helpful when 1t comes to trying to
rule on evidentiary objections and things like that.
Appreciate 1t.

MS. SHIH: Thank you.

JUDGE WEDEKIND: Okay. You have some witnesses ready
to go?
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MR. DOOLEY: Yes, Your Honor. |If we’re prepared to
call our first witness, we can call Mark Morgan.

JUDGE WEDEKIND: Hey, Mr. Morgan. And by the way, are
you ready to go with the stipulated or the joint exhibits or
not?

MR. DOOLEY: Oh, yeah, yeah. We can go ahead and put
those 1In.

JUDGE WEDEKIND: Go ahead. You can have a seat.

You want to offer them now?

MR. DOOLEY: Yeah. So just conferring with the other
parties, | think the plan i1s to offer all of them except for
the ones that were relevant to some of the other allegations
at this point. So we’ll just exclude those and we can do
those verbally. 1 don’t think we need to pull them out of
the binders or anything right now.

JUDGE WEDEKIND: Well, maybe you can reach that
agreement later and then -- do you know which ones they are?

MR. DOOLEY: Yeah.

JUDGE WEDEKIND: Okay. Go ahead.

MR. DOOLEY: So at this point, 1 would offer the
exhibits that were marked as Joint Exhibits 1 through 65 and
78 through 80, excluding 66 through 77, if everyone is good
with that?

(Joint Exhibits 1 through 65 and 78 through 80, excluding 66

through 77, marked for identification.)
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MR. STANLEY: Excluding 66 to 777

MR. DOOLEY: Um-hum.

JUDGE WEDEKIND: So we just take those out of our
binders and give them back to you. This is 1t right here,
right?

MR. DOOLEY: Yeah. Yeah, and I don’t know if you
really need to pull them out...

JUDGE WEDEKIND: You don’t need them out. Okay.
That’s fine.

Any objection?

MR. STANLEY: No objection.

JUDGE WEDEKIND: Okay. They’re received.

MR. FLYNN: No objection.

JUDGE WEDEKIND: All right. They’re received. Thank

you.

(Joint Exhibits 1 through 65 and 78 through 80, excluding 66

through 77, received into evidence.)

All right. |If you would, state your name for us and
spell it.

THE WITNESS: Mark Morgan. M-A-R-K, M-0-R-G-A-N.

JUDGE WEDEKIND: Okay. 1 wish my name was that simple.
Could you raise your right hand? 1”1l swear you iIn.
(Whereupon,

MARK MORGAN

having been sworn/affirmed, was called as a witness herein, and
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was examined and testified, as follows:)

JUDGE WEDEKIND: Thank you very much. Counsel?

MR. DOOLEY: Yes, Your Honor. Could we go off the record
for just one minute?

JUDGE WEDEKIND: Sure.

MR. DOOLEY: 1°m just going to send my exhibits that 1°m
going to be using here...

JUDGE WEDEKIND: Sure.

MR. DOOLEY: ...out to everyone.

[OFf the record]
DIRECT EXAMINATION

Q. BY MR. DOOLEY: AIll right. Now, Mr. Morgan, are you
currently employed?
THE WITNESS: Yes.
Who 1s your employer?
ExxonMobil.
And where are you employed with Exxon?
The Beaumont Refinery.
How long have you been with the company?
Since November of 794.
And what’s your current job title?
Pipefitter.

What do you do as a Pipefitter?

> O r»r O rr O r O r» O r

Pool pumps, RVs. Tighten up flanges, build pipe. Try to

keep to all pipe.
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And are you affiliated with any union?
Yes, sir. USW 13243.

What’s your affiliation with the Union?
I’m currently the Chaplain.

And what do you do as the Chaplain?

> O » O » O

Hospital visits, funerals, prayer, whatever. Whatever the
membership needs.

Q. Prior to serving as Chaplain, have you held any other
positions or offices with the Union?

A. Yes, sir. | was the Chairman for the Workman’s Committee
from 2014 until 2022 and then 1 was also a Steward before that.
Q. And as Chairman of the committee, what were your duties
and responsibilities?

A. We have a 13-person committee and | was the spokesperson
for that committee that bargained with the company.

Q- What exactly does the committee do?

A. Take everything from grievances to bargaining and try to
get solutions for them. Try to get solutions and continue
bargaining.

Q. Can you tell me a little bit about what the company does
at the Beaumont facility?

A It’s an o1l refinery. So oil, gas, diesel. Also, we have
a blending and packaging plant that’s finished product. Mobile
One. Other various products through there.

Q- And how many employees does the Union represent out there?
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A Somewhere 6 to 650.
Q- Is there a current collective bargaining agreement in

place between the parties?

A. Yes.

Q. Can you tell me what the effective dates are on that
agreement?

A. March of 22 to February of 2027, 1 believe.

Q- And were you involved In negotiating that agreement?

A. Yes, sir.

Q. What was your involvement in the negotiations?

A. I was the Chair. | was the spokesperson for the Union’s
side.

Q- And when did those negotiations begin?

A. Probably January of ”21.

Q. Had you been involved In contract negotiations prior to

A. Yes, sir. 2015.

Q- Any other negotiations?
A. No, sir.
Q. Can you take a look at what’s marked in your binder there

as Joint Exhibit 3? Can you tell me what that 1s?

A. That’s the Union’s 75-Day Strike Notice, dated February
15", 2021.

Q- And can you turn to page there to Joint Exhibit 4? Can

you tell me what that i1s?
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A. That’s the Union’s 75-Day Lockout Notice. 1 mean, the
Company’”s 75-Day Lockout Notice.

Q. When the Union issues a 75-Day Strike Notice, does that
mean a strike i1s definitely going to occur?

A. No, sir.

Q- When you were previously involved iIn negotiations in 2015,

was there any strike notice issued?

A. Yes, sir.
Q. So what does 1t mean if the Union issues a strike notice?
A. It’s to encourage bargaining. We -- every year since l’ve

been with the company, 1t’s always at the table. The strike

notice has always been at the table.

Is there any kind of vote required to issue that notice?
Yes, sir.

And what exactly was that vote authorizing?

Authorizing us to use the language iIn the strike notice.

Okay, but not to actually go on strike at that point?

> O » O » O

Correct.
MR. DOOLEY: Your Honor, may 1 approach the witness with
what’s been marked as General Counsel’s Exhibit 27
(General Counsel’s Exhibit 2, marked for identification.)

JUDGE WEDEKIND: Yes, and thank you for asking, but you
don’t need to do so iIn the future.
Q- BY MR. DOOLEY: Can you take a look through that document?

It’s three pages and once you’ve had a chance to look at it,
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tell me what we’re looking at.

A. THE WITNESS: On Tuesday, February 16, 1 texted Blake
Berend, asking what it would take to get an extension.

Q- And what did you mean by an extension there?

A. To continue on with the contract we have and keep

bargaining without a work stoppage.

Q. You previously mentioned that there was a strike notice

issued In 2015; was there also a lockout notice issued that

year?

A. Yes, sSir.

Q. Was there a work stoppage in 2015?

A. No, sir.

Q. And how was a work stoppage avoided?

A. We presented the Company with a Rolling 24.

Q. Can you explain what you mean by Rolling 247

A. We were going to continue bargaining until we got a

deal done, 24 hours at a time.

Q. Did you receive any response to the text messages
requesting an extension that we’re looking at there?

A. Not on Tuesday. 1 sent i1t again on Wednesday. The
same exact text and then on Thursday, 1 got a response.
Hey, Mark. Just wanted to make sure you saw my e-mail
response and | attached an updated offer. We plan to send
the details of the changes to all employees tomorrow.

MR. DOOLEY: Your Honor, 1 would offer General
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Counsel’s Exhibit 2.

JUDGE WEDEKIND: Any objection?

MR. FLYNN: No objection.

MR. SPITZ: 1Is this -- without going through Voir
Diring the witness on it, I mean, i1Is this -- are these just
taken off of the text thread or are these -- you know, i1f I
look at your text thread, would it go straight from February
16", this text to the 17" or is...

THE WITNESS: Yes, sir.

MR. SPITZ: ...there anything in between? All right.
No objection.

JUDGE WEDEKIND: All right. 1t’°s received.

(General Counsel’s Exhibit 2, received into evidence.)

Do we have all the other ones iIn, Dave? We have GC 1
in and we have the Joint Exhibits In?

THE COURT REPORTER: Yes.

JUDGE WEDEKIND: Okay.

MR. DOOLEY: All right, Your Honor. [I’m approaching
the witness with another document i1if that’s okay.

JUDGE WEDEKIND: Sure.

Q. BY MR. DOOLEY: 1’ve just handed you what’s been marked
for 1dentification as General Counsel’s Exhibit 3.
(General Counsel’s Exhibit 3, marked for identification.)

After you’ve got the chance to look that over, can you

tell me what that 1s?
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A. THE WITNESS: Yeah. This i1s a proposed one-year
extension made from the workman’s committee to the company

to extend the current contract for one year and continue

bargaining.
Q- What was the rationale behind that proposal?
A. To avoid any work stoppage.

MR. DOOLEY: Your Honor, I would offer General
Counsel’s Exhibit 3.

MR. SPITZ: No objection.

MR. FLYNN: No objection.

JUDGE WEDEKIND: 1It’s received.

(General Counsel’s Exhibit 3, received into evidence.)

Q- BY MR. DOOLEY: Mr. Morgan, at any point between
February 15'™ and April 20'", the date of the proposal that
we just looked at, did the Union communicate to the Company
that the strike was planned?

A. THE WITNESS: No, sir.

MR. DOOLEY: All right. Your Honor, at this point, I°m
going to approach with what’s been marked for identification
as General Counsel’s Exhibit 4.

(General Counsel’s Exhibit 4, marked for identification.)
Q. BY MR. DOOLEY: Mr. Morgan, after you’ve had a chance
to look that over, can you tell me what that 1s?

A. THE WITNESS: This i1s the Company’s 75-Day Lockout

Notice saying they’re going to enforce it on May 1°t.
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Q And when did you receive that document?
A April 23",
Q. Where did you receive 1t?
A At our Union Hall.
Q And what were you doing at the Union Hall when you
received 1t?
A. Having a bargaining meeting.
MR. DOOLEY: Your Honor, I would offer General
Counsel’s Exhibit 4.
MR. SPITZ: No objection.
MR. FLYNN: No objection.
JUDGE WEDEKIND: 1It’s received.
(General Counsel’s Exhibit 4, received into evidence.)
Q- BY MR. DOOLEY: That bargaining meeting that you just
mentioned on April 23", during that meeting, do you recall

any conversations about a potential work stoppage?

A. THE WITNESS: Yes, sir.

Q- And who was involved In that conversation?

A. Myself and Blake Berend.

Q. And where did that conversation take place?

A. At the Union Hall.

Q. And do you remember about what time i1t would’ve been?

A. No, sir, | don’t.

Q. What was said during that conversation?

A. I shared with him the -- somewhere in the fact that the
ARS REPORTING LLC
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stonewalling -- | asked him did he want to work stoppage and
I believe he told me he didn’t and | said me neither.

Pretty quick after that, they took a caucus, went outside 1In
our parking lot at our Union Hall, came back a couple
minutes later, and then handed us that document.

Q. So did it appear that this document had been prepared

in advance of that conversation?

A Yes, sSIr

Q. Was anybody else present for that conversation?

A. The whole workman”’s committee and the Company.

Q- And who would”’ve been on the workman’s committee at

that point In time?

A. There’s 13. | mean, the whole 13 committee, 13-member
committee was there.

Q. Okay. 1t’s all right if you can’t recall everybody
individually. What happened after the Union received that
notice? Were employees locked out?

A. Yes, sSir.

Q- And when did that occur?

A. Around 10:00, 1 believe. Around 10:00 the day before.
10 p.m. the night before May 1°t.

So about 10 p.m. on -- would that have been April 30%?
Correct.

And how long did that lockout last?

> O » QO

Roughly ten months.
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Q- During the lockout, did the Company continue operating
the plant?

A. Yes, sir.

Q- Do you know how?

A. Contract workers and supervision.

Q- During the lockout, did the Company communicate with
employees?

A Yes, sSir

Q- Are you familiar with something called an EIB or

Employee Information Bulletin?

A. Yes, sSir.

Q- Can you tell me what that 1s?

A. Employee -- Exxon employee information bulletin. 1It’s
a document they use to communicate to all of their
employees, 1 believe.

Q- IT you can just flip In your binder there to Joint

Exhibit 5, 1s this an example of an Employee Information

Bulletin?
A. Yes, sir. 1t looks like it.
Q. To your knowledge, did the Company also send out

information related to the decertification effort?

A Yes, sSIr
Q- IT you want to flip through your binder there to Joint
Exhibit 40. |Is that an example of communication related to

the decertification from the Company?
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A. Yes, sir. 1t’s titled Decertification Update.

MR. DOOLEY: No further questions at this time, Your
Honor .

JUDGE WEDEKIND: Any questions from the Union?

DIRECT EXAMINATION
Q. BY MR. FLYNN: Yes, Your Honor.

Mr. Morgan, when the membership voted for what you
called a strike authorization, do you recall when that took
place approximately?

A THE WITNESS: 1t had to have been late November.
Middle to late November, I believe. Early December.

Q. November December of 20207?

A. 2020, correct.

Q- And was It a vote to strike at that time or at some
certain time or what was the vote for?

A. Just to offer strike notice.

Q- Was the committee given any power iIn that vote or was
that, that did not come up?

A. I don’t believe that came up.

MR. FLYNN: Okay. That’s all I had, Judge.

JUDGE WEDEKIND: Cross?

MR. SPITZ: Yeah. Has this witness provided an
Affidavit? So | have a list of 21 charges filed between
March 2021 and January of 2022 and we would request any

Affidavits from any of those cases that touches upon
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negotiations, allegations of more than ministerial aid,
allegations regarding bad faith bargaining, the lockout, or
any other matter contained in the Consolidated Complaint or
referenced in the Consolidated Complaint.

MR. DOOLY: So when I pulled our four Affidavits
related directly to these cases and one Affidavit that’s not
directly related, but 1t’s referred to in one of the
Affidavits from these cases. Those are the ones I’m
prepared to give you right now. Can you tell me why you
want all these Affidavits related to earlier cases?

MR. SPITZ: Yeah because under Jencks, i1t’s not the
case, i1t’s the subject matter. So to the extent that any of
these 21 charges investigated anything involving the subject
matter during the timeframe we’re talking about here, we
believe that we’re entitled to those Affidavits. In fact,
I’ve had the Board i1n response to a Jencks request produce
Affidavits from EEOC proceedings, OSHA proceeding, and other
related cases. So other Board cases are obviously fair
game. The matters under iInvestigation iIn the other cases
were similar. The facts were similar. The timeframe was
the same. So i1f the General Counsel has not reviewed each
one of these 21 files iIn order to ascertain whether there
are relevant Affidavits, we’d request that we take a break
and let the General Counsel do so, and 1 can certainly read

these cases iInto the record.
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MR. DOOLEY: If you just want to provide the list to
me, | can look at it and see if there’s anything else that I
didn’t already flag for you. But yeah, 1 will need some
time for that, Your Honor.

JUDGE WEDEKIND: All right. Let’s provide Respondent
with what you have. You did that already?

MR. SPITZ: Thank you.

MR. DOOLEY: The longest one there i1s the one that’s
not directly related. 1It’s related to the Savings Plan
cases, but 1t’s referenced so | figured you guys would ask
for i1t.

JUDGE WEDEKIND: Okay.

MR. SPITZ: Thank you.

JUDGE WEDEKIND: So and you’ve gotten the list now?

MR. DOOLEY: Yeah.

JUDGE WEDEKIND: Of cases. So why don’t you take --
how much time do you want to start with to review those
statements?

[Brief pause]

Do you want to start with 15 minutes?

MR. SPITZ: Since I°m going to -- one person iIs going
to be doing the cross. So I think 20, you know...

JUDGE WEDEKIND: All right. So...

MR. SPITZ: Assuming there are no more Affidavits
coming.
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JUDGE WEDEKIND: Right. Let’s just start with 20. In
the meantime, Mr. Dooley, you’ll start looking at those
other cases and then we”’ll address any issues we have. Off
the record.

[OFF the record]

JUDGE WEDEKIND: AIll right. So just to -- for the
record, how many extra Affidavits did you provide? Just the
one that 1 reviewed or did you provide any additional ones?

MR. DOOLEY: Just the one that you reviewed and then...

JUDGE WEDEKIND: Okay. All right. There were two
others that. ..

MR. DOOLEY: ...that we gave to you were the only other
two we found.

JUDGE WEDEKIND: Okay. So 1 reviewed three Affidavits.
I found that portions of one were relevant, but the other
two were not and so you’ve had a chance to review the one
that you got in addition to the -- how many did you get
initially? Five?

MR. DOOLEY: Five.

JUDGE WEDEKIND: Five.

MR. SPITZ: We have, Your Honor.

JUDGE WEDEKIND: Okay, great. Ready to start cross?

MR. SPITZ: Yes, Your Honor.

JUDGE WEDEKIND: Okay. Go right ahead.

CROSS EXAMINATION
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Q. BY MR. SPITZ: All right. Mr. Morgan, we met
previously. My name Is Jon Spitz. 1 represent ExxonMobil.
I have some questions for you. |If you don"t understand any,
please let me know and I°1l repeat them. Okay?

A. THE WITNESS: Yes, sir.

Q. Okay. Now, 1 believe you mentioned that you were on

the Union bargaining committee in 20157

Q- And during that bargaining, the Union opposed getting

off pattern, correct?

Q. And one of the reasons that the Union opposed getting
off pattern was 1t explained to 1ts members that i1t thought
it would put the Union at risk in Beaumont that the Company
would have more leverage in the future, correct?
A. Yes, sir.
Q- But the Company in 2015 said it was trying to position
the site for future iInvestment, correct?
A. Correct.
Q. And do you recall that there were 15 strikes during the
2015 pattern negotiations?
A. I don’t know how many, but there was a national strike.
Q. By the USW?
A. Um-hum.

JUDGE WEDEKIND: What year?
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THE WITNESS: 2015.
Q. BY MR. SPITZ: And that was the year that the parties
bargained for about four or four and a half months after the
contract expired, correct?
A. THE WITNESS: Yeah. I believe into June. Yes.
Q. And do you recall seeing all of the -- you heard the

phrase EMCO today?

A. Yes, sSIr

Q. Have you heard that before?

A. Yes, sir.

Q. And so you’ve saw all the EMCO preparation in 2015?
A. Yes, sir.

Q- Including a ton of shadowing on the units, correct?
A. Yes, sSir

Q. So in 2015, the contract expired on January 31,
correct?

A. Correct.

Q- And the Union gave strike notice at that time?

A. Yes, sir.

Q. And so the Company operated under the threat of a
strike until 1 think it was actually June 26 when the new
contract was signed?

A. Yeah. Something like that. Yes, sir.

Q. Okay. So let’s roll forward to 2021. So the Union

took a strike vote among its members on December 3"; is that
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right?

A. That sounds right.

Q- And now, 1 believe you testified before that the vote
was simply so that the Union could send a letter to the
Company with strike notice, correct?

A. Correct.

Q- So 1s 1t your testimony then that the Union did not

authorize a strike at that time? Or the members, 1 should
say -

A. The membership voted to give us strike authority. Yes.
Q- Okay. So i1t was a strike authorization, though,
correct?

A. Correct.

Q. And that meant that the bargaining committee could make

a decision at any time to strike once the contract expired,

correct?

A. Technically correct.

Q- So I’m going to mark -- 1°m going to hand you what’s
been marked -- 1 am going to hand you what’s been marked as
Company Exhibit 1. 1°ve got one for the Judge.

(Respondent’s Exhibit 1, marked for i1dentification.)
JUDGE WEDEKIND: Can we call i1t Respondent? R1?
MR. SPITZ: Respondent?
JUDGE WEDEKIND: Yeah. Thanks.
MR. SPITZ: R-1.
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MR. DOOLEY: |Is this the same one you...
MR. SPITZ: Yeah, i1t is.
THE WITNESS: Thank you, sir.
Q- BY MR. SPITZ: Do you recognize that?
A THE WITNESS: Yes, sir.
Q- All right, and that’s the announcement of the strike

authorization vote?

A. Correct.

Q. And that’s dated December 3% or that the vote -- it
announced. . .

A. Correct.

Q. ...the vote for December 3".

A. Correct.

Q. And subsequent to this, the vote, the Union
communicated to the members that the vote had passed

overwhelmingly, correct?

A. Correct.
Q- And thanked the members for their vote, correct?
A. Correct.

Q. All right, and how was that distributed to the members?
That notice. Was that e-mailed, posted?

A. I’m trying to remember what was in place. If MailChimp
was i1n place or if 1t was posted on Facebook or if 1t was
posted on the wall. It was probably all three. Probably

all three 1°d assume.
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Q. Okay. So you did distribute that to the members?
A. Correct.

MR. SPITZ: AIll right. The Employer moves for
Respondent 1.

JUDGE WEDEKIND: Any objection?

MR. DOOLEY: No objection, Your Honor.

MR. FLYNN: No objection.

JUDGE WEDEKIND: 1It’s received.
(Respondent”s Exhibit 1, received into evidence.)
Q. BY MR. SPITZ: And by the way, 1 know 1 moved off of
the 2015 negotiations, but the Union didn’t vote on the
Company’s proposal until was i1t June of 20157
A. THE WITNESS: 1 would assume.
Q- I mean, that’s when the ratification...
A. That’s right. ..
Q. So the Union refused to take any of the Company’s

offers to vote prior to June?

A. I don’t recall 1f we took any that year or not.
Q- Okay .
A. How many -- if any.

Q. Do you recall the Company getting frustrated that the

Union wasn’t voting on any of the Company’s offers?

A In ”15?
Q- Yes.
A. I don’t recall.
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Q. Do you recall the Company distributing EIBs in 20157

Q. And do you recall the Company urging members to vote to

speak to the Union about voting on the Company’s proposals?

A. I didn”t follow any of the EIBs. 1 don’t follow any
EIBs. | don’t follow Facebook. 1 don’t follow any of that
stuff, man. | didn’t follow it.

Q- All right. Now, let’s talk about in March of 2021, you
received an e-mail from Mr. Sanderson; do you recall that
regarding the decertification?

A Yeah, I guess that’s the dates. Yeah. 1 remember
getting one.

Q. And did you see that -- did you receive that e-mail
directly from Mr. Sanderson or did you see it posted on the

decertified BMRF website?

A. I believe i1t came to my company e-mail.
Q. Were you aware of that decertified BMRF website?
A. I don’t follow any social media, man. 1 do not.

JUDGE WEDEKIND: But that’s not -- that didn’t answer
the question. Were you aware of 1t at all?

THE WITNESS: 1 heard rumor of it. 1 never looked at
it. 1 never looked at that site.

JUDGE WEDEKIND: Okay.
Q. BY MR. SPITZ: But you do use Facebook, though?
A. THE WITNESS: I do.
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Q- But in any event, you received the e-mail from Mr.
Sanderson in, on March 9" of 2021; does that ring a bell?
A. I°m guessing your dates are right.

Q. All right. It sounds about right?

A. Sounds close.

Q- Was that e-mail the first time that you learned of the
decertification effort by Mr. Sanderson?

A I don’t remember.

Q Could i1t have been...

A I don’t remember.

Q. Was 1t about that time?

A I don’t remember.

Q Okay. Now, do you recall telling the Board Agent who
took your Affidavit, Zachary Long, Mr. Long, that you did
not have direct knowledge of any employer, manager, or
supervisor providing employee Brian Sanderson with any
decertification materials? Do you recall telling...

A. I believe so.

Q. All right, and 1°m going to hand you or show you this
Affidavit and would you agree, sir, that other than that
paragraph, paragraph number 11 mentioning that you were
unaware of any other assistance that the Employer gave at
the first mention of or the earliest mention,
chronologically, is the March 3" mention?

A. Okay .
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Q. Would you agree with that?
A. Sure.
Q- Okay .
MR. FLYNN: Jonathan, can we get the signing date of
that Affidavit so we...
MR. SPITZ: Yeah. The Affidavit -- | apologize, guys.
It is signed on June 3"™. Sworn before me on telephone on
May 3". So May 3" typed date by Mr. Long. June 3" signed.
JUDGE WEDEKIND: What year?
MR. SPITZ: Of 2021.
JUDGE WEDEKIND: Thank you.
Q. BY MR. SPITZ: All right. Now, negotiations started on
January 11", correct?
A. THE WITNESS: Correct.
Q. All right. There was certainly no talk of decert
before January 11 that you recall?
A. That I recall. Correct.
Q. Okay. Do you recall Mr. Berend giving an opening
statement at the negotiation session on January 11'"?
A Yeah, | believe he did.
Q. And do you recall making an information request asking
that Mr. Berend send you a copy of that opening statement?
A. No, 1 don’t remember.
Q. This might refresh your memory.

A. Thank you.
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Q- IT you take a minute to look through this.
(Respondent’s Exhibit 2, marked for i1dentification.)

And you don’t have to read the whole thing. [I°m just
asking you to confirm that Ms. Ealy e-mailed you a response

to an information request providing Mr. Berend’s opening

statement?
A. It looks correct.
Q. And do you recall receiving this?

A Barely. Vaguely.

MR. SPITZ: Okay. We move Respondent 2.

MR. FLYNN: No objection.

MR. DOOLEY: No objection, Your Honor.

JUDGE WEDEKIND: It’s received.
(Respondent’s Exhibit 2, received i1nto evidence.)
Q- BY MR. SPITZ: Now, having glanced through that, Mr.
Morgan, do you recall Mr. Berend reading this statement
verbatim at that first meeting on January 11th?
A THE WITNESS: Yes, sir.
Q. And he talked about the devastating impact of COVID on
the Company; do you recall that?
A. Yes, sir.

Q. That ExxonMobil lost $20 billion in 2020; do you recall

that?
A. I recall we reported a loss.
Q. And of course, you knew that the Company had suspended
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the 401K match, correct?

A. Yes, sSIr.

Q. And laid off 2,000 people in the United States?
A. Yes, sir. 14,000.

Q. And 14,000 people worldwide, do you recall them sharing

that?
A Yes, sSir
Q. And he said that the Company’s proposals would focus on

improving overall competitiveness of the Beaumont Refinery
and the blending and packaging plant, correct?

A. Correct.

Q. And he said that the Company would quote aggressively
pursue flexibility in many ways, including how we manage,

operate, staff, and run the refinery and these operations,

correct?
A. Correct.
Q. And you soon learned through the Company’s proposals

that one of the proposals, at least iIn the Company’s view
about improving competitiveness and flexibility was to
eliminate the A operator position, correct?
A. Yes, sir.
Q- And the Company proposed eliminating the A operator
throughout the 2021 negotiations, correct?
A. Yes, sir.
Q- And the Union adamantly opposed that, did i1t not?
ARS REPORTING LLC
22052 West 66th Street, Suite 314

Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN P B R B R P R R B
a A W N P O © 00 N O O b~ W N L O

80

A. Correct.

Q- In fact, the Company had proposed eliminating the A
operator position during midterm bargaining as well, didn’t
it?

A. Yeah.

Q And the Union adamantly opposed that as well, correct?
A. Correct.

Q And the Union never changed its position during

bargaining during 2021, did i1t?

A I don’t believe that to be a true statement.

Q 1°m sorry?

A I don’t believe that to be a true statement.

Q. All right. Well, I mean, explain then.

A I believe we made an offer that did away with the A.

Q Well, I believe your offer was to make everybody an A,
correct?

A. It would do away with the A position.

Q- The Company wanted to eliminate the A, correct?

A. And that did that. Our proposal would’ve done exactly
that.
Q- All right. Did you sign a tentative agreement with the

Company at any point?

A. We asked for a tentative.

Q. When did the Union make i1ts proposal?

A. I don’t know. I don’t have the dates in front of me.
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Q It wasn’t In January, was it?

A I don’t have the dates in front of me.

Q- Was 1t In January?

A ...

Q You don’t recall at what point iIn negotiations? It was
ten months.

A. A long ten months.

Q. And so 1n January, did the Union agree with the
Company’s proposal?

A. Probably not January.

Q. February?

A. As 1t relates to A, | don’t remember when we dropped
the A, when we dropped the A position off.

Q. Was 1t before the May 1 lockout?

A. I doubt it.

Q. Now, you also learned that one of the ways the Company
was proposing to improve profitability and flexibility was
to eliminate seniority job bidding, correct?

A. Yes.

Q. And the Union was proposing to make job bidding 100
percent by seniority, correct?

A. Correct.

Q- And while the Union changed its offer, by May 1, the
Union had not agreed to eliminate seniority bidding,
correct?
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A. That’s probably correct.

Q- Well, 1n fact, the Union never agreed to eliminate
seniority bidding. The members just ratified the Company’s
proposal, correct?

A. I would have to look at it. 1 really would to be
honest with you.

Q- So you don’t recall?

A. I don’t recall.

Q. All right. Do you recall that the Union refused to
sign off on any tentative agreements at all during the
course of bargaining?

A. I remember in the very beginning, we wouldn’t sign off
on NOBP language.

Q- All right. Do you recall signing any tentative
agreements iIn January?

A. No. The only ones that were on the table were the NOBP
ones that’s tentative that the Company wanted to sign.

Q- Okay. Well, the Company proposed a six-year term. 1I°m
sorry. A three-year term, correct? In January?

A. Correct.

Q- All right. The Union would not sign a tentative
agreement on that either, would 1t?

A. Because that’s also an NOBP.

Q- Do you recall telling Mr. Berend at the table that the

International had directed the local not to sign off on any
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tentative agreements at the table?

Anything related to NOBP was theirs.

And that would include term?

That’s correct.

All right. Would that include A operator?

No.

o rr O r O 9 r

Okay, but you didn’t sign any tentative agreements on A
operator iIn January?

A. No.

Q Or anytime before the lockout started?

A No.

Q. Do you -- and you didn’t -- the same thing with job
bidding, correct?

A. There’s zero tentative agreements were signed at all.
When y~all requested them and we requested them. Either
way .

Q. All right. You -- and would you agree, sir, that the
Union had not agreed to eliminate seniority bidding by May
1, correct?

A. You’re probably correct.

Q. Do you recall the Company proposing that all job
progressions be 54 months?

A. Yes, sir.

Q. And the Union didn’t agree to that before?

A. No.
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Q. Before May 1°%, correct?
A. Correct.
Q. All right, but you can’t recall when the Union agreed

on any of these, can you?

A. No, | cannot.

Q- And going back to Mr. Berend’s opening statement, he
said quote we cannot approach this as a normal bargaining
issue where we tackle a minor issue or two and expect to

renew what’s been done iIn years past simply because it’s

considered pattern, correct?

A. I think 1 remember that. Yes.

Q. All right, and he said you’ll see i1In our proposals that
we are challenging many concepts to which the Union may take
exception, but which we are convinced must be addressed to

ensure we can be here for another 100 years; do you recall

that?

A. Yes.

Q. All right, and ultimately, as | said, you learned that
that was the A operator position, the 54 months eliminating
seniority bidding, correct?

A. Correct.

Q. All right, and the Company insisted upon those things

throughout the entire course of bargaining, correct?

A. Correct.

Q. Never wavered, did 1t?
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A. No.

Q- Do you recall Mr. Berend saying that the Company would
give serious consideration to any Union proposal, but that
any Union proposal that increased the cost to the Company or
restricted management’s ability to run the business would
not be agreed to; do you recall that?

A. Yes.

Q. And do you recall him saying we simply cannot enter
into any agreement that puts any new burden or restriction
on our business or removes flexibility from management
running the operations; do you recall that?

A. Yes.

Q. All right, and of course, all of that was said on
January 11, long before anybody said the word

decertification, correct?

A. Again, I’m assuming. | don’t know when the decert
kicked off.
Q. Well, do you recall that Mr. Sanderson, when he kicked

off the decert, 1t was all about pressuring the Union to
vote on the Company’s proposal?

A. I believe that was the first e-mail.

Q. All right, and do you recall that in the month of
January, the Company did not communicate with employees at
all upon the...

A I don’t know that to be true or false.
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Q. All right. So you didn’t -- so even though you were
the Chairman of the Union’s committee, you didn’t look at
any of the Company’s EIBs?

A. No.

Q. And even though an employee had set up a website
dedicated to decertifying your Union, you never looked at
that website?

A. Never looked at i1t. Not one time.

Q- All right. Now, going back to the negotiation. The

Union declined to make an opening statement; do you recall

that?

A. Yes, sir.

Q- All right, and i1t never did make an opening statement,
did it?

A I don”t believe so.

Q. Why not?

A. I don’t recall.

Q. Didn’t you want the Company to know the Union’s goals
in negotiations?

A. I think 1t was pretty obvious.

Q. How so0?

A. We put them on the table.
Q. All right. For example, requiring that all bidding be
done by seniority while the Company was proposing to
eliminate seniority as a consideration altogether?
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A. Um-hum.

Q- Correct?

A. Yes, sSir

Q- Now, on -- you testified that on April 20, you sent the
Company -- we’ll go to that in a second.

General Counsel Exhibit 2 were your text messages with
Mr. Berend.
A. Correct.
Q. All right. You recall that? That was December --
February 16 and 17.
A Yeah.
Q All right.
A Yes, sir.
Q- And that was in the middle of the ice storm, correct?
A I do not know.
Q All right. So in your Affidavit dated June 3", you
talked about the i1ce storm. Do you remember that being in
your Affidavit?

A. No, 1 do not.

Q. All right. Was the ice storm a significant event?
A. Yes, sSir.
Q. All right. |In fact, employees weren’t able to come to

work for two days?
A. Correct.

Q. All right. There were a lot of operational i1ssues
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caused by the i1ce storm?
A. I1°m sure.

MR. DOOLEY: Your Honor, I°m going to object to
relevance.

MR. SPITZ: Well, you just put into evidence a text
message and 1t seems to insinuate that there was a bad faith
reason why the Company didn’t respond to it and I°m just
going to ask the witness about why.

JUDGE WEDEKIND: What was the purpose of GC 27

MR. DOOLEY: GC 27

JUDGE WEDEKIND: Yes. They’re questioning him about GC

MR. DOOLEY: Yeah. That’s one of the instances Iin
which the Union had requested an extension to avoid a work
stoppage.

JUDGE WEDEKIND: Okay. As evidence that there was no
actual threat of a strike; 1s that why you put that In?

MR. DOOLEY: Correct.

JUDGE WEDEKIND: Okay, and so now, you want to...

MR. SPITZ: Well, I mean, 1 think there’s something
about, you know, the -- 1 just want to establish why he
didn’t respond immediately and then 1’11 get into some other
Issues.

JUDGE WEDEKIND: 1Is that an issue about him responding?

I didn”t really catch that. 1Is that -- did you put that in
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to show. ..

MR. DOOLEY: No, no. The only point 1 was trying to
make there i1s that the Employer -- the Union requested an
extension several times. The Company never agreed to i1t. |
don’t care 1f he 1mmediately responded to that text message
or not. They never agreed to an extension.

JUDGE WEDEKIND: Well, you -- go ahead. You wanted
something about why they didn’t respond, go ahead.

MR. SPITZ: The testimony was that he reached out
twice.

JUDGE WEDEKIND: That’s fine. Go ahead.

Q. BY MR. SPITZ: So your Affidavit says that on February
15 and 16, employees were unable to come to work due to the
freezing weather; do you recall that?

A THE WITNESS: Yes, sir. Yeah.

Q. So the ice storm occurred literally on the same day on
February 15 when you sent your strike notice, correct? Do
you recall that?

A. I don’t recall i1t being on top of each other i1f I°m
being honest with you.

Q- All right, but iIn any event, you sent the strike notice
on February 15%. That you recall, right?

A. Correct.

Q. Okay, and i1t’s -- | believe you testified that you sent

the strike notice because you wanted to encourage
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bargaining; do you recall testifying to that?

A. A little bit. Yes, sir.

Q. All right.

A. I do.

Q- Don’t you mean because you wanted to put pressure on

the Company?

A. No. Their last and final offer expired on the same
day.
Q. Well, I mean, how does threatening to strike encourage

bargaining?

A. Because their last and final expired and we needed to
get together and get this deal done.

Q- Okay, but the strike notice threatened to strike.

A. And 1t -- the only reason i1t didn”’t get put In iIn
January, at the end of i1t when we left the hotel, me and
Blake talked. As long as we kept having conversations and
bargaining, we wasn’t going to implement 1t. But once that
-- once their contract expired, their offer expired, we
implemented a strike notice.

Q- All right. The contract expired on January 31°%, right?
A. Correct.

Q. All right. So after the Company issued a lockout
notice, that’s when you texted Mr. Berend about trying to
get an extension, right?

A. That sounds right. Yeah.

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN P B R B R P R R B
a A W N P O © 00 N O O b~ W N L O

91

Now, do you recall Mr. Berend saying in 2015, 24 hours

dn’t work for us?

Q-

di

A. Correct.
Q He said that was unacceptable, correct?

A Correct.

Q And do you recall -- so you proposed 24 hours as an

extension. Rolling 24s, right?

A. I don’t remember proposing 24 rolling extensions.
Q. Okay. You could have, you just don’t recall?
A. I don’t recall making a 24-hour request.

Q. Okay, but you do recall Mr. Berend telling you 24 hours

does the Company no good?

A. Correct.
Q- All right. Because of the experience i1In 20157
A. Correct.

Q- And he specifically said i1t didn’t work for us in 2015,

right?

A. Correct.

Q. Do you recall proposing a one-year extension?

A. Yes, sir.

Q- All right, and that was on April 20, 2021, correct?

A. That sounds right.

Q. All right. That’s General Counsel’s Exhibit 3. Do you

have that in front of you? |Is i1t in the book?

MR. DOOLEY: Not in the binder. Mr. Morgan, it would
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be one of the ones I handed you.

Q- BY MR. SPITZ: Okay. So you proposed a one-year
extension and you offered to continue talking about a Pilot
TOP. The Pilot process signup. Those were issues pushed by
the Union, right?

A. THE WITNESS: Correct.

Q. Okay, and you proposed continue training up through the
A operator position, correct?

A. Correct.

Q- All right. The Company was proposing eliminating the A
operator position, correct?

A. Correct.

Q. All right. You didn’t propose anything regarding a 54-
month progression, did you?

A. Negative. 1 did not.

Q. You didn’t propose anything about eliminating seniority

bidding or to continue discussing that, did you?

A No.

Q. You didn’t withdraw your strike notice, did you?

A. No.

Q And by proposing a one-year extension to January 31°%,
2022, would you not have put Beaumont right back on the
pattern?

A I don’t remember the pattern dates. 1 don’t remember

the pattern dates.
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Q. You don’t remember -- you don’t recall Mr. Berend
saying we paid $5,000 per employee in 2015 to get a
ratification vote to get off pattern, we are not going to
agree to a one-year extension that will get us right back on
pattern?

A. No, but what I do remember is developing roles and

responsibilities you skipped out of, which is getting rid of

the A spot.

Q- I don”t know. 1I°m looking at the fourth bullet. ..

A I know you don”t know. You missed the bullet.

Q- And 1t says continue training up through the A operator

position, right?

A. The position, but developing roles and responsibilities
for the process tech i1s what the new A operator was going to
be called i1s something we proposed on the extension. Get

rid of the A operator.

Q. So you proposed continuing bargaining for a year,
right?

A. Correct.

Q. Okay, and Mr. Berend said we are not going to extend

the CBA by a year and get right back on pattern, didn’t he?
A. I don’t remember that.
Q. All right.
A. But I do see we tried to get tentative agreements
again.

ARS REPORTING LLC

22052 West 66th Street, Suite 314

Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN P B R B R P R R B
a A W N P O © 00 N O OO0 M W N +— O

94

Q. Well, you’re proposing talking about things?

A. Creating tentative agreements. That’s correct.

Q- All right. So you’re proposing to create a tentative
agreement list to be added as we agreed to all future i1tems,
right?

A. Correct.

Q. All right, but at that point, nothing had been
tentatively agreed to?

A. Correct. But again, we’re asking for it.

Q. All right, but previously, you did not recall reaching
any tentative agreements.

A. We had not reached any.

Q. All right. You didn’t recall previously whether you
had reached any, correct?

A No. 1 told you we didn’t have any NOBP.

Q Okay, but you didn’t have any as of April 20?

A Um-hum.

Q. And you didn’t have any as of May 1°%, did you?

A I don’t believe.

Q So on April 23", you received what’s in evidence as
General Counsel Exhibit 4 and the second sentence of that
says this letter confirms that the Company will lock out all
USW represented employees at the Beaumont Refinery and
Beaumont Blending and Packaging Plant on Saturday, May 1 at

10 a.m., correct?
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A. Yes, sir.

Q- And i1t says the lockout will continue until the Union
accepts the Company’s current offer, which was attached, or
the parties otherwise reach agreement on a new collective
bargaining agreement, correct?

A. Correct.

Q. Okay, and you asked Mr. Berend at the bargaining table
many times during the ten-month lockout what would i1t take

to end this lockout.

A. Correct.

Q. And his response was always sign a deal, correct?
A. Correct.

Q- Now, you may not have read the employee information

bulletins, but do you recall any discussion among employees

that the Company was pushing for a vote on the Company’s

proposals?

A. I dont. I°m trying to think of when I would talk to
somebody about that. 1 mean...

Q. You wouldn”t discuss the Company’s...

A. No. |1 didn’t follow -- I don’t even follow the news.

I don’t follow any of that. We have a 13-person committee.
13-person. They all do their own pieces on this.
Q. All right. Okay. So you get the strike notice -- you
get the April 23" notice and you didn’t withdraw the strike
notice, correct?
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A. Correct.
Q- By the way, the Union didn’t give strike notice in --
all right. So when you received the April 23" letter, you
didn’t withdraw the strike notice, correct?
A. Correct.
Q. All right, and in fact, the Union never withdrew its
strike notice, did it?
A. A month in, 1 talked to Blake about pulling 1t. Would
that get our people back to work? He said no.
Q. And he told you people could come back to work when we
get a deal?
A. Correct.

[Brief pause]
Q. Now, do you remember -- do you know what Console
Supervisors are?
A. Yes, sSir.
Q. Console Supervisors are excluded from the bargaining

unit, correct?

A. Correct.

Q. There are about 60 of them?

A I guess. Yeah.

Q. All right, and how long have you been at ExxonMobil?
A. Since ’94.

Q. And 1 guess at that point, it wasn’t ExxonMobil. It

became ExxonMobil in 2001, right? The merger.
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A Unfortunately, yes.

Q- When you arrived in *94, who owned the company?

A. Mobile.

Q. And do you recall a strike 1n 1988 or were you told
about a strike 1n 1988 prior to you coming?

A. Yeah. Yes. That was common talk. Yeah.

Q- And you were aware that the major issue In that strike

was whether the console supervisors would be in or out of
the unit.
A Oh, yeah.
Q Did you know that?
A Yeah.
Q- Yes?
A 1 did.
Q All right, and so 1n 2021, the Union proposed putting
the console supervisors back in the unit; do you recall
that?
I do because most of them were our guys anyway.
They support the Union?
Yeah.

A

Q

A

Q. Okay, but they’re not in the unit, correct?

A They’re not what?

Q They’re not in the unit. The bargaining unit.

A Right, but the employees that were working were iIn the

bargaining unit. But the position was not in the bargaining
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unit at the time.
Q. Do you recall Mr. Berend responding that’s a permissive
subject of bargaining and we’re not interested?
A. Yeah.
Q. Okay, and yet on May 1°%, the Union was still insisting
on including the console supervisors iIn the bargaining unit,
wasn’t 1t?
A. I don’t remember when i1t dropped off.
Q. All right. Does May...

MR. DOOLEY: 1°m going to object to relevance again,
Your Honor. There’s no allegation of impasse here. There’s
no allegation of bad faith and service bargaining. 1 just
don’t understand where this i1s heading.

JUDGE WEDEKIND: A couple things. 1 hear you. 1I°m
missing a lot. What i1s it? What kind of supervisor?

MR. SPITZ: Console.

JUDGE WEDEKIND: How do you spell that?

MR. SPITZ: C-0-N-S-0-L-E.

JUDGE WEDEKIND: Like a console?

MR. SPITZ: Right.

JUDGE WEDEKIND: Okay.

MR. FLYNN: 1t’s like the panel, Your Honor. The
equipment where they run the units.

JUDGE WEDEKIND: Okay. All right. Thank you.

So yeah, we’re getting into the weeds, which you’ve
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indicated you didn’t want to do. But the problem is the
Company is trying to show, I take 1t, the lockout had
everything to do with negotiations and nothing with the
decert petition and so to do that, I mean, short of some
kind of stipulation, don’t they have to put in something
about the status of the negotiations and why they felt like
they needed to do the lockout to get any movement to get
where they wanted to go?

MR. DOOLEY: I mean, 1 don’t think they have to get
into every proposal that was exchanged or 1 guess to the
extent that you’ll allow 1t.

JUDGE WEDEKIND: Yeah. Well, 1 mean, with every single
proposal, 1 worry that this could go on for a month, but you
tell me. 1 mean, where are we going with this?

MR. SPITZ: Yeah.

JUDGE WEDEKIND: How far are we along? What...

MR. SPITZ: 1 mean, with this cross examination?

JUDGE WEDEKIND: Well, I mean, just on the subject of
every proposal that you disagreed with.

MR. SPITZ: We’re -- 1 believe we’re open to a
stipulation. We could have further discussion about that,
but 1t”’s the Company’s position essentially that there were
four and really three must-haves. The fourth was the term.

JUDGE WEDEKIND: Okay.

MR. SPITZ: Okay. The three must-haves are the things
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that 1°ve just gone through.

JUDGE WEDEKIND: And could you list them for now so
that. ..

MR. SPITZ: Yeah. So eliminating the A operator.

JUDGE WEDEKIND: Okay.

MR. SPITZ: The 54-month wage progression. Putting
everybody on a 54-month wage progression.

JUDGE WEDEKIND: Okay.

MR. SPITZ: And eliminating seniority bidding.

JUDGE WEDEKIND: That’s three, and the fourth?

MR. SPITZ: And the fourth would be the term, which was
to stay off pattern.

JUDGE WEDEKIND: And so why are we talking about the
console supervisors? That’s just something else that’s out
there?

MR. SPITZ: Well, 1t’s -- 1’m throwing that in there
because 1t’s a permissive subject that even as the Company
is threatening to lock the employees out, the Union still
has on the table and the Company took a strike over it iIn
1988. So i1f somebody was serious about reaching a
collective bargaining agreement, 1 would imagine that would
have been the first thing to go.

JUDGE WEDEKIND: AIll right. 1°m going to allow 1t.
Keep going. | understand.

Q. BY MR. SPITZ: So do you recall, Mr. Morgan, if as of
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May 1, as the Company was walking people off the property,
whether the Union was still proposing that A operators be
part of the bargaining unit?
A THE WITNESS: The console operator.
Q. I’m sorry. The console operator would be part of the
bargaining unit?
A. I don’t remember when i1t got pulled off like 1 told you
a minute ago.
Q. You don’t remember?
A. I don’t remember when i1t got pulled off.

JUDGE WEDEKIND: So you say supervisor. He says
operator. Is that...

THE WITNESS: Can 1 explain?

MR. SPITZ: 1 made a mistake.

THE WITNESS: Can 1 explain?

MR. SPITZ: Oh, okay. Go ahead.

THE WITNESS: Can 1 explain?

JUDGE WEDEKIND: Yeah, sure.

THE WITNESS: So most of the bargaining unit guys,
girls, run the console.

JUDGE WEDEKIND: Okay.

THE WITNESS: 1t 1s the -- they are the leads over the
units. They are the ones that are directing traffic.

JUDGE WEDEKIND: What are they called by the Company?

THE WITNESS: Console operators. ..
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JUDGE WEDEKIND: Okay.

THE WITNESS: Console operators.

JUDGE WEDEKIND: So he just misspoke when he said
supervisors earlier?

THE WITNESS: Yeah. 1It’s a supervisor role now.

JUDGE WEDEKIND: Okay.

THE WITNESS: As of 788.

JUDGE WEDEKIND: That’s what the Company wanted?

THE WITNESS: But 1f they -- that’s correct.

JUDGE WEDEKIND: Okay.

THE WITNESS: Back in ~88.

JUDGE WEDEKIND: Okay.

Q. BY MR. SPITZ: So it’s an emotional issue, | mean, to
you?

A. THE WITNESS: 1 wasn’t here iIn *88.

Q. I know, but the issue of whether they’re console

operators, console supervisors. You want them In the unit.
You said they’re your guys?

A. Yeah. They were working it.

Q- All right, but in any event, you don’t recall whether
you were still -- whether the Union still had a proposal on
console supervisors on the table on May 17

A. No, I don’t know.

Q- All right, and you never. ..

A. I don’t know when 1t got pulled off.
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Q- You don’t know when it -- okay and you don’t know

whether i1t was on the table on May 1? Or you do?

A. No. I don’t.

Q. Okay, and you don’t recall that that being a major

issue among the people pushing for decertification that we

don’t have a deal and the Union is still pushing for console

operators and they’re walking people out the gate? You

don’t remember hearing that?

A. I don’t.

Q. All right. [I°m going to hand you what’s been marked as

Respondent Exhibit 3.

(Respondent’s Exhibit 3, marked for i1dentification.)
Now, 1 think you said you didn’t get on the

decertification Facebook page, but you are familiar with

Facebook, right?

A. Correct.

Q- In fact, you are the administrator for the Union’s

Facebook site, right?

Not the only, no.

All right, but you are an administrator?

And you posted numerous things on there?

Correct.

o rr O >»r O r

Did you review everything that the Union posted on its

Facebook page during this period?
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A. Not everything, no.
Q. I’ve handed you Respondent 3. Exhibit 3. Do you
recall posting this post? We have pulled CCB off the table.
Trying to get movement from the Company. We will see.
Correct?
A. Correct.
Q. You recall that? Right, and CCB i1s the console
supervisor?
A. Correct.
Q. All right. Why did you feel the need to specifically
communicate this with all of your members?
A We kept them informed the whole time.
Q You told them...
A That was another big move that we made...
Q- You informed. ..
A ..towards the Company again.
Q You informed them of every move the Union made at the
table?
A. We made -- we informed them of most of them, yeah.
MR. SPITZ: Okay. We move Respondent 3, Your Honor.
MR. FLYNN: No objection.
MR. DOOLEY: No objection, Your Honor.
JUDGE WEDEKIND: And so what is CCB?
THE WITNESS: Control room -- it’s the same job.
JUDGE WEDEKIND: The same thing we’ve been talking
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about?
THE WITNESS: Console. 1It’s a console job.
JUDGE WEDEKIND: Okay. Thank you. You said no
objection? Okay. It’s received.
(Respondent’s Exhibit 3, received i1Into evidence.)
Q. BY MR. SPITZ: And would you agree that the Union made
it clear on i1ts Facebook page that i1t opposed the
elimination of the A operator position?
A THE WITNESS: Oh, yeah. Yes, sir.
Q. All right, and 1°m going to hand you what’s been marked
as Respondent...
(Respondent’s Exhibit 4, marked for i1dentification.)
[Brief pause]
A. Thank you, sir.
[Brief pause]
Do you recognize Respondent Exhibit 47
Yes, sSir.

Q
A
Q. All right, and you posted that?
A Yes, sSir.

Q All right, and in 1t, you say that we believe -- that
the elimination of the A operator position, we believe the
Company is attempting to remove a level of safety, security,

and seniority with i1ts proposal, correct?

Q. And you say the Company could easily train everybody up
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to the A operator position today with the current contract

minus a few declinations, right?

A. Correct.

Q. That was the Union’s proposal, to make everybody an A
operator.

A. Correct.

Q- Not eliminate the A operator. Make everyone an A
operator.

A. They wanted one classification and by doing that,

everybody would be at one classification. What they wanted.
No matter what you called 1t. You could’ve called it
anything you wanted.
That’s fine, but the Union’s solution was...
Train everybody up.

Don’t eliminate the highest paid.

Q
A
Q
A. No, the highest trained.
Q Okay .
A Train everybody up.
Q But that’s fine. The A operators were the highest
paid, though, correct?
A. By pennies, but the highest trained.
Q- But anyway, the Company wanted to eliminate A operators
and the Union’s solution was to make everybody A operators?
A. Train everybody up.
Q. But make everybody A operators?
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Correct. Train everyone up.
But that’s not what you testified to before, was it?

Training everybody up to be an A?

o r» O >

We”ll let the record speak for itself.
JUDGE WEDEKIND: There’s no date on this, is there?
MR. DOOLEY: I don’t see one.
MR. SPITZ: You know...
JUDGE WEDEKIND: Can we...
MR. SPITZ: This was provided, 1 believe, iIn the
subpoena response and for some reason, 1t’s missing. My
notes say March 3'. Unfortunately, it’s not on this
document.

JUDGE WEDEKIND: It may not necessarily keep i1t from
coming in. 1 just thought 1t...
MR. SPITZ: Yeah.
JUDGE WEDEKIND: ...before we do admit 1t.

MR. FLYNN: We can look, Your Honor. Attempt to find

MR. SPITZ: Yeah. I mean, 1f we find 1t, we’ll
stipulate to 1t, but it -- this i1s...

JUDGE WEDEKIND: Okay.
Q. BY MR. SPITZ: Do you recall when this was posted?
A. THE WITNESS: No. 1 remember posting it. |1 don’t
remember when it was posted.

JUDGE WEDEKIND: Well, 1 mean, can you tell generally
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by the content of about when 1t was...
THE WITNESS: No.
MR. FLYNN: We found it, Judge. It’s March 3", 2021.
JUDGE WEDEKIND: Okay. You’re okay with that
stipulation?
MR. SPITZ: |1 -- that’s what my notes say, too. So.
JUDGE WEDEKIND: Okay. March 3rd,
MR. SPITZ: But thank you. All right.
All right, and we move on Respondent 3. I’°m sorry. 4.
JUDGE WEDEKIND: Yeah.
MR. FLYNN: No objection.
MR. DOOLEY: No objection, Your Honor.
JUDGE WEDEKIND: Okay. 1t’s received.
(Respondent’s Exhibit 4, received i1Into evidence.)
Q. BY MR. SPITZ: And by the way, Mr. Morgan, the Union’s
Facebook page is accessible to who?
A THE WITNESS: Members only.
Q. All right.
[Brief pause]
Let’s take a look first at Respondent 5. The committee
response to elimination of the A operator position and this
says sent March 3", 2021; do you recognize that?
(Respondent’s Exhibit 5, marked for i1dentification.)
A. It’s the same language, but no, I don’t.
Q. All right. Well, this might be -- Pat, the Union might
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have done this.

MR. FLYNN: Yes. This was the MailChimp. This was
membership communications by e-mail.
Q. BY MR. SPITZ: Okay. So this was e-mailed to all of
the members on March 3"9?

A. THE WITNESS: MailChimp. Okay.

Q Okay. So March 3"9?
A. Okay .
Q All right.

COURT REPORTER: What’s it called?

THE WITNESS: MailChimp.

MR. SPITZ: 1 think 1t”’s an automated. ..

THE WITNESS: C-H-1-M-P.

JUDGE WEDEKIND: And what is the MailChimp?

THE WITNESS: 1I1t’s an app for sending group e-mails.

JUDGE WEDEKIND: Oh. Thanks.
Q. BY MR. SPITZ: All right. So that was mailed to all
members?
A. THE WITNESS: Correct.

MR. SPITZ: On March 3"? All right. So we move
Respondent 5.

MR. FLYNN: No objection.

MR. DOOLEY: No objection, Your Honor.

JUDGE WEDEKIND: It’s received.

(Respondent’s Exhibit 5, received i1nto evidence.)
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Q. BY MR. SPITZ: And then looking at the second document.
This was posted by Jesse Herin; do you know Jesse Herin?
(Respondent’s Exhibit 6, marked for i1dentification.)

A. THE WITNESS: Yeah. He’s a PSM Rep. Or was at the

time.

Q- I’m sorry. He’s?

A. He was our PSM Rep at the time.

Q- And what i1s PSM?

A. Process safety.

Q. Got 1t, and was he also an administrator?

A. Yes.

Q- All right. Do you recall him posting this document on

the website on the Facebook page?
A. No.
Q. Do you doubt that it was posted to the Facebook page?
A. No, 1 don’t doubt i1t.

MR. SPITZ: And 1 think the document speaks for itself.
This was produced in the Union’s production. So we move
Respondent’s 6.

MR. FLYNN: No objection.

MR. DOOLEY: No objection, Your Honor.

JUDGE WEDEKIND: Okay. 1t’s received. Thanks.
(Respondent”s Exhibit 6, received into evidence.)
Q. BY MR. SPITZ: And 1’1l hand you what’s been marked as

Respondent 7.
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(Respondent’s Exhibit 7, marked for i1dentification.)

Do you recognize this?

MR. FLYNN: Jonathan, one more. Oh. Sorry about that.
We got them. Never mind.
Q- BY MR. SPITZ: Do you recognize this?
A. THE WITNESS: No, 1 don’t.
Q- All right. 1t doesn’t look like something that your
Union put out?
A Oh. It i1s something we put out. 1t’s done by
MailChimp. That yellow box.

Okay .

It’s a copy and paste from MailChimp.

And again, that went to all members?

Q

A

Q

A. Correct.
Q But you don’t recall when this went out?

A No, sir.

Q But that was the second document that got MailChimped
to all of our members, correct?

A I don”t know 1f 1t’s the second. There’s a bunch.
There’s a bunch went through MailChimp. 1 don”’t know where
this 1s at.

Q. I mean, i1s 1t fair to say that the Union e-mailed a

bunch of education pieces of the A operator proposal?

A. Oh, 1’m sure. Yeah.
Q. And the Union committee opposed the Company’s proposal?
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There’s no. ..
A Yeah. No doubt.
Q And made i1t clear to the members, right?
A Sure.
Q. Throughout the entire bargaining process?
A Correct.
Q Right up through the Company’s proposal in September
and the vote iIn October, correct?
A. Correct.
Q- And the same thing with the 54-month progression.
Right up to the Company’s proposal in October, correct?
A. Yeah. Sure. Yeah.
Q- And the same thing with eliminating seniority bidding,
correct?
A. Correct.
Q- And the MailChimp, i1t goes to members only?
A Should be members only.
Q. It would go to people who may have resigned their
membership as well, correct?
Depending on 1f they were taken off.
All right, but the Union...
I dont -- I have zero to do with MailChimp.

A

Q

A

Q- All right.
A So I don’t know how that process works.
Q

All right.
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A. I didn”t pull it -- 1 didn”t even open my MailChimp
when 1t came to me.
Q. It wouldn’t surprise you if the list was not updated
regularly, would 1t?
A It’s possible. Yeah.

MR. SPITZ: We move Respondent’s 7.

MR. FLYNN: No objection.

MR. DOOLEY: No objection, Your Honor.

JUDGE WEDEKIND: It’s received.
(Respondent’®s Exhibit 7, received into evidence.)
Q. BY MR. SPITZ: But it’s fair to say that the Union made
no secret at the table that i1t opposed those three i1tems,
correct?
A. THE WITNESS: Correct.
Q- It made no secret to the members, right, and in fact,
the Union spoke openly about opposing the Company’s
proposals to the news media as well, right?
A I did not.
Q But there were many articles that you saw, correct?
A. Again, | don’t watch the news.
Q All right.
A You’re not going to believe me, but I don’t watch the
news.
Q- Or read the papers? All right.

JUDGE WEDEKIND: Was that a no?
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THE WITNESS: 1 said no. 1I°m sorry. |I°m sorry.
Q. BY MR. SPITZ: Who 1s Mickey Mosley?
A. THE WITNESS: He’s currently the President. At the
time, he was Vice President and he’s the BMP representative.
Q. I’m handing you what’s been marked as Respondent
Exhibit 8.
(Respondent’s Exhibit 8, marked for i1dentification.)
Do you recognize that document?

[Brief pause]

No, I don’t.
It appears to be a Facebook post.

A
Q-
A It looks like 1t. Yes, sir.
Q Made by Mr. Moseley, but you didn’t read everything
that went up on the...
A. No, sir.

MR. SPITZ: Guys, this came from the production if
you’ll stipulate...

MR. FLYNN: Oh, yeah. We”ll stipulate to it.

MR. SPITZ: We”ll move that.

MR. FLYNN: No objection.
Q. BY MR. SPITZ: In this post...

MR. DOYLE: No objection, Your Honor.

JUDGE WEDEKIND: It’s received. Thanks.

(Respondent’®s Exhibit 8, received i1nto evidence.)

Q. BY MR. SPITZ: Dated August 2", 2021. Mr. Moseley says
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as has been the case, the Company failed to provide the new
proposal or make any changes to their current proposal, even
after knowing that a huge majority of our membership has
made 1t known that they do not wish to vote on it, let alone
ratify 1t. Would you agree that a huge majority of the
membership made 1t known that they were not interested in
the Company’s proposal?

A. THE WITNESS: Yes, sir.

Q. And I°m sure you would also agree that the Union made
that well known to the Company at the table, correct?

A. I don”t know 1f I called him when the vote was over. |

don’t remember.

Q. Well, this i1s August. So there was no vote iIn August,
right.

A. Okay .

Q. In fact, the first vote was iIn October, correct?

A I guess. Listen, just to let you know, me and you had
this conversation a while ago. 1 was in and out of i

EICHOIYI® 1n and out of stuff, and 1 was part of 1t, not
part of 1t, part of i1t, not part of 1t. So some of that is

a blur. So I’m not trying to evade your question.

Q. I understand.

A. Some of 1t’s a blur.

Q- It was -- 1f you recall, i1t was later 1n the year. The
vote.
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A. Correct.
Q. Okay. Do you recall saying at the table a member of

your committee saying we will never agree to these

proposals?

A. I don’t remember that.

Q. It could’ve been said?

A. It’s possible. Yeah. 13 different personalities. 13

different people. Absolutely.

Q. Do you recall the Company’s September 27 proposal, you
know, the proposal that i1t made leading up to the Union’s
decision to take the Company’s proposal to a vote?

A. I don’t remember the specifics of 1t. No.

Q. Do you recall posting a description of the September 27
meeting on Facebook?

A. 1’d have to see it.

Q. 1’1l hand you what’s been marked as Respondent 9.

(Respondent’s Exhibit 9, marked for i1dentification.)

A. Thank you, sir. Oh, wow. [I°m not trying to show my
age, but I can barely see this. [I°m sorry.
Q. Yeah. Well, let’s look at the second sentence and I°m

right there with you. We did our best with what was
produced to us.

The Company presented a new offer for the first time
since January; do you recall that being the case?

A. I don’t even see where you see that at.
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Q The second sentence.

A The second paragraph, second sentence?

Q. No. The Ffirst paragraph, second sentence.

A That’s possible. Yeah.

Q Well, without getting iInto the specific dates, i1f you
recall, the Company made its fTirst significant proposal
since the lockout right before the Union decided to take the
Company’s offer to a vote, correct? Do you recall that?

A. I don’t remember the order, but that’s possible. Yeah,
that’s possible.

Q- And do you recall writing in this Facebook post the
second to last paragraph, although these changes are
recognized as movement by the Company, the overall 40-page
comprehensive offer still leaves much to be desired?

A. Correct.

Q. So you recognize that the Company’s proposal made
movement, correct?

A. I just don’t remember what the movement was.

Q- Right, but you do recall that in your mind at the time,

the Company had made significant movement, correct?

A. No, I’ve never -- they’ve never made significant
movement.
Q- But you recall but in your mind at the time, the

Company made movement?

A. Very little, 1T any.
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Q. Well, this letter says although these changes are
recognized as movement; do you see that?
A. Um-hum.

Q. All right. So you wrote that, so you believed that,

correct?
A. Correct.
Q. They were recognized as movement. But you also wrote,

to be fair, the offer still leaves much to be desired,

correct?
A. Correct.
Q. And for that reason -- and you said the Company still

maintains their position on some very important iIssues, such
as eliminating the A operator positions, the right to move
an operator anywhere they choose anytime, regardless of
seniority, and eliminating job bidding completely; do you
recall writing that?
A. Yes, sSir.
Q. And you wrote these three proposals alone are still a
direct tap on the core values of the Union’s safety,
seniority, and security, right?
A. Yes, sSir.
Q. So for this reason, the Union urged members to vote no
on the Company proposal in October, correct?
A. That sounds right.
Q. Yeah. |1 mean, 1t’s not -- 1t’s not here, but you’re --
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ultimately, the Union committee did urge members to vote no
on the proposal, right?

A. Correct.

Q And you told the Company that, right?

A That’s right.

Q. And do you recall that the decertification petition was
filed in the first week of October? Do you recall that?

A I don’t recall the dates.

JUDGE WEDEKIND: Do we have a stipulation to that?

MR. DOOLEY: There’s a -- 1 think one of the Joint
Exhibits i1s the Notice of Election or the Notice of the
Petition being filed.

MR. SPITZ: That might be, but I believe the petition
was filed October 6. 5. October 5.

JUDGE WEDEKIND: Okay .-

MR. DOOLEY: 1 just have to doublecheck the date as
well.

JUDGE WEDEKIND: That’s what the -- 1 think 1 got that
from somewhere and maybe iIn the -- 1 don”t know. 1 got it

from one of the pleadings. October 5.

MR. DOOLEY: So the Notice of Petition is Joint Exhibit

37. 1T we want to take a look at that, that might give us
an answer. | don’t remember 1If that’s on there or not.
MR. FLYNN: It wasn’t in the Formal Papers.

MR. DOOLEY: The petition? No, but we can get it in.
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That’s no problem.

MR. FLYNN: 1t’s already a Joint Exhibit.

MR. DOOLEY: Not the petition itself...

MR. SPITZ: There’s a Notice of Petition, but I don’t
think 1t’s dated. You know what, 1t probably makes sense
for us to reach some stipulations, but 1 don’t think we have
to hold things up right now.

JUDGE WEDEKIND: No, no. Yeah, that’s fine.

MR. DOOLEY: I can get a real quick answer on this.

JUDGE WEDEKIND: Okay.

MR. SPITZ: 1If you’re on i1t, we can do it right now and
I think we’re. ..

MR. DOOLEY: October 5 is correct.

JUDGE WEDEKIND: Okay. Thanks.

MR. FLYNN: We~”ll stipulate to that.

JUDGE WEDEKIND: All right.

Q. BY MR. SPITZ: Do you recall that you suggested some
specific changes to the Company’s offer, you know, that
would allow you to take i1t to a vote?

A. THE WITNESS: 1 think the whole time through, we were
trying to get -- we were trying to do exactly that. I°m
sorry. That’s QIQNQIIR- We were trying to get that to move.
Get them moved towards us.

Q. All right...

A. As we were moving towards them.
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Q. But you refused to take the Company’s offer to a vote
all the way until October, correct?

A. We had multiple votes In between there where the
membership said we don’t want to take this to a vote.

Q. Do you recall Mr. Berend asking you why won’t you take
this to a vote and you responding we did vote, we voted to

strike in December?

A No, I don’t recall that.

Q You don’t recall that?

A. I don’t recall that.

Q IT he...

A I don’t recall -- he can testify all he wants. 1 don’t
recall ever threatening strike. | don’t recall 1t, but he

can testify all he wants.
Q. All right. Now, with respect to the Company’s offer of
September 27, 1f this jogs your memory, do you recall the
Company making changes to ensure that people who transferred
between Blending and Packaging and the Refinery maintain
theilr seniority?
A. Yes, sir.
Q- All right. So that was part of the Company’s movement?
A. Correct.
Q. And do you recall the Company increasing job security
protection from layoffs for material specialists and
business support specialists?
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Yeah. The six people? Yeah.
But they did make that movement?

That’s right. 1 don’t think we denied that.

o r» O >

And that the Company proposed or agreed to combine

package and warehouse operator lines of progression in the B
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and P, correct?

A. Yeah, with stipulations.

Q- But those were the three movements that the Company

made and the Company also added a $500 ratification bonus,

correct?

A. Yeah.

Q- You were not impressed with that? Yes?
A. No.

Q. But when the Company put the $500 on the table, there

was no proposed ratification bonus, correct?

A. Correct.
Q- So i1t went from zero to 5007?
A. Yeah.

Q. When the Union actually took the Company’s proposal to

a vote, there were actually vote no signs posted outside the

Union Hall, weren’t there?

A. Yes, sir. We already discussed that.

[Brief pause]

MR. SPITZ: I don’t think I moved Respondent 9 and 10.

I just want to make sure 1 do that.
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MR. DOOLEY: I don’t think we’ve seen 10 yet.

JUDGE WEDEKIND: Yeah. We haven’t seen 10, but...

MR. SPITZ: Oh.

JUDGE WEDEKIND: Any objection to 9?

MR. DOOLEY: No, Your Honor.

MR. FLYNN: No.

JUDGE WEDEKIND: Okay. It’s in.

(Respondent’s Exhibit 9, received i1nto evidence.)

THE WITNESS: Thank you, sir.

MR. SPITZ: You know what, Your Honor, just to be
clear. So the fTirst page of a few of these exhibits have
like a title and a date. That was added during the Union’s
document production, right? Or was this part of the
document i1tself?

MR. FLYNN: That was all part of it. We didn’t add
that.

MR. SPITZ: Okay. AIll right. 1 thought you were being
helpful.

MR. FLYNN: No.

MR. SPITZ: No? Okay.

MR. FLYNN: That was the -- that was already there.
That’s the date i1t was sent by MailChimp.

MR. SPITZ: Okay.

MR. FLYNN: And the time.

MR. SPITZ: So this was a MailChimp document?
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MR. FLYNN: Correct.
(Respondent’s Exhibit 10, marked for identification.)
Q. BY MR. SPITZ: Mr. Morgan, do you recall this going
out?

A. THE WITNESS: Yes, sir.

Q. And so the vote no. So i1s that sort of the ray line on
the MailChimp. It goes out and says vote no.

A. Yeah.

Q. Okay. So that was sent to everybody on the Union’s e-

mail list?
A. Yes, sir.
Q. And of course, urging the employees to vote against the
Company’s offer?
A. Yes, sir.
Q. All right. With all of the documents that are
attached. So actually, there’s -- on the fourth or fifth
page there, there’s vote no part two. So that was a
separate mailing?
A. I guess. Again, I’m not a MailChimp guru so I’m
assuming.

MR. FLYNN: Yeah. 1It’s another date. October 15.
Q. BY MR. SPITZ: You and me both. Okay. So these went
out on October 13 and respectively, according to the...
A. THE WITNESS: The date.

MR. SPITZ: The date. We move Respondent 10.
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MR. FLYNN: No objection.

MR. DOOLEY: No objection, Your Honor.

JUDGE WEDEKIND: It’s received. Thank you.
(Respondent’s Exhibit 10, received into evidence.)
Q- BY MR. SPITZ: All right. So on February 28, 21, 2022,
the members ratified, voted to ratify a Company proposal,
correct?
A. THE WITNESS: Yes, sir.
Q. All right, and that proposal had the Company’s A
operator proposal on it, didn’t 1t?
Yes, sSir.
And the 54-month progression?
Correct.
And the elimination of seniority?
Correct.
Or seniority bidding?
Eliminate seniority. You’re correct.
So at that point, the parties had a CBA, correct?
Correct.
All right, and the Company ended the lockout, right?
A couple weeks later. Yeah. Correct.
After a Return-to-Work Agreement was signed, right?

Yes, sir.

o r»r O >»r O »r O r O r O r O r

And that’s what i1t said i1t would do way back iIn

February when i1t said we will end the lockout when we get a

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N P

N RN NN NN P B R B R R R R B
o A W N P O © 00 N O OO0 M W N L O

126

signed agreement, correct?
A. Correct.

MR. SPITZ: Your Honor, if I could just take a minute
to make sure that 1°ve completed...

JUDGE WEDEKIND: Sure. Let’s go off the record.

[OFF the record]

MR. SPITZ: We have no further questions at this time.
Thank you.

JUDGE WEDEKIND: All right. Redirect?

REDIRECT EXAMINATION
Q- BY MR. DOOLEY: Just very briefly, Your Honor.

Mr. Morgan, 1 just wanted to make sure this was clear.
There had been some conversation during your testimony about
the national strike In 2015. Was Beaumont involved with
that?

A. THE WITNESS: No, sir.
Q. And the strike that was discussed in 1988, do you know

if there’s been a strike at Beaumont since then?

A. No, sir, there has not.
MR. DOOLEY: 1 have nothing further at this time, Your
Honor .

MR. FLYNN: No questions, Your Honor.
MR. SPITZ: Nothing further, Your Honor. Thank you.
JUDGE WEDEKIND: Okay. Thank you very much for your
testimony.
ARS REPORTING LLC
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THE WITNESS: 1 put those...

MR. DOOLEY: Oh, yeah, yeah. That’s fine.

JUDGE WEDEKIND: What’s your plan? Do you want to stop
for the day or what do you want to do?

MR. DOOLEY: Yeah. Probably. We”ll have one more
witness iIn the morning and then our subpoenaed witness,
we’re hoping to get In by video between 11 and 2 p.m.
Central.

JUDGE WEDEKIND: Okay.

MR. SPITZ: So Sanderson i1s your next witness then?

MR. DOOLEY: Yeah. 1Is there a couple more floating
around over there?

MR. SPITZ: Yeah. We’ll...

JUDGE WEDEKIND: I think you said earlier. Was he
going to be a short witness?

MR. DOOLEY: Sanderson?

JUDGE WEDEKIND: Yeah.

MR. DOOLEY: My part with him should be relatively
short and I don’t know how long the Company wants to spend
with him.

JUDGE WEDEKIND: Okay. All right. So we’ll meet at
9:00. RiIght? That gives us two hours before 11.

MR. DOOLEY: That sounds good to me, Your Honor.

JUDGE WEDEKIND: Thank you very much.

MR. SPITZ: Thank you.
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JUDGE WEDEKIND: And we also have the attorney client
issue. That’s the 11:00.

MR. DOOLEY: Yep. Yep, that’s right.

JUDGE WEDEKIND: The witness. Okay.

THE COURT REPORTER: Do you want to go...

JUDGE WEDEKIND: Yes. Off the record. Thank you.

(Whereupon, the above-entitled matter was adjourned at
5:12 p.m. and scheduled to reconvene at 9:00 a.m. Central on

Tuesday, February 14, 2023.)
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CERTIFICATION

This is to certify that the attached proceedings before
the National Labor Relations Board (NLRB), in the matter of
ExxonMobil Corporation, Beaumont Refinery, Case No. 16-CA-
276089 et al, on the 13'™ day of February, 2023, was held
according to the record, and that this i1s the original,
complete, and true and accurate transcript that has been
compared to the recording, at the hearing, that the exhibits
are complete and no exhibits received In evidence or In the

rejected exhibit files are missing.

David Molinaro, Official Reporter
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

In the Matter of:

EXXONMOBIL CORPORATION, BEAUMONT

REFINERY, Case Nos.
16-CA-276089
16-CA-276092
16-CA-276702
16-CA-277103
16-CA-278743
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and

UNITED STEEL, PAPER AND FORESTRY,
RUBBER, MANUFACTURING, ENERGY,
ALLIED-INDUSTRIAL AND SERVICE
WORKERS INTERNATIONAL UNION, AFL-
Cl10/CLC,

The above-titled matter came on for further hearing
pursuant to adjournment, before Administrative Law Judge
Jeffrey D. Wedekind, on Monday, the 14th day of February
2023, at the Mickey Leland Federal Building, 1919 Smith
Street, Suite 1545, Houston, Texas at 9:02 a.m. central

time.
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PROCEEDINGS

[Time Noted: 9:08 a.m. central time]

JUDGE WEDEKIND: Okay, this i1s the second day
of hearing in ExxonMobil. We completely finished
up with the General Counsel’s first witness. There
are a couple things we want to talk about before we
call the next witness.

First, my proposal is to put the settlement iIn
as ALJ 1. Exhibit 1? Any objection?
(ALJ Exhibit 1, marked for i1dentification.)

MR. SPITZ: No objection.

JUDGE WEDEKIND: Just for the purpose of
showing what happened.

MR. SPITZ: No objection to the settlement.

JUDGE WEDEKIND: Not for any substantive
reason.

MR. FLYNN: No objection.

JUDGE WEDEKIND: Okay.

MR. DOOLEY: No objection, Your Honor.

JUDGE WEDEKIND: Okay. So if we could mark it -
- Can we mark 1t as ALJ 1? 1It’s received.
(ALJ Exhibit 1, received into evidence.)

And General Counsel, you said you have updated
or some information about the next witness later

today?
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MR. DOOLEY: Yes, Your Honor.

JUDGE WEDEKIND: Regarding the documents?

MR. DOOLEY: Yes, Your Honor. So, the witness
I intend to call about these documents that were
obtained on the Respondent”s internet system is a
former employee and union official with the
Independent Laboratory Employees Union out of
Clinton, New Jersey.

Because he was a former union official at the
time these documents were obtained, the attorney
for the union would like to be present for his
testimony.

Additionally, we have another potential
witness who independently accessed these documents.
I haven’t been able to fully confirm this part yet,
but my understanding is the documents were still
accessible as of this morning. The witness I°m
speaking of did access them around the same time as
our other witness initially.

MR. STANLEY: Your Honor?

JUDGE WEDEKIND: Yeah? Yes.

MR. STANLEY: To be frank, i1t’s disturbing that
the General Counsel continues to, i1t sounds like,
pass this document around. Or at least discuss --

I mean, these documents should be put under lock
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and key at this point, until we have testimony..

MR. DOOLEY: 1 haven’t passed the document to
anybody.

JUDGE WEDEKIND: Mr. Dooley, let him finish,
and then we’ll. ..

MR. STANLEY: They’re continuing to base a case
around these documents, when those documents should
be set aside until some sort of -- I don’t know
when that kind of ruling can be issued under these
circumstances, but it’s -- They should just not be
doing anything with those documents.

JUDGE WEDEKIND: General Counsel, do you want
to respond?

MR. DOOLEY: Yes, Your Honor. |1 haven’t done
anything with the documents. As | said, the
witness that we were initially able to make contact
with was a former ILU Union official. The union
attorney was aware of the situation and aware that
we intended to call this witness. And he’s aware
of another witness that is willing to testify if we
need him.

And again, 1 don’t know how many people could
have accessed these documents. 1It’s obviously more
than one. It seems like they’ve just been out

there for anyone to find for some time now.
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MR. STANLEY: For the General Counsel, or the
counsel for the union, or any counsel, would have
fulfilled their ethical obligations and disclosed
this i1ssue months, weeks, whatever ago, we would
not be here and maybe more folks would not know
about this document or possess the document.
Completely unacceptable.

MR. DOOLEY: Well, this wasn’t a situation
where, you know, the employer unintentionally
disclosed this information to us, to the agency.
This i1s information that’s apparently been, as far
as I can tell, available to employees for more than
a year. Like, who knows how many people haven’t
seen at this point?

JUDGE WEDEKIND: well, maybe we”ll find out
from testimony today.

Alight, you know -- we’re not -- from what 1|
understand the General Counsel just got i1t a week
ago and they’ve been trying to figure out what to
do with it.

Related to that, 1°d like to get more
clarification from the General Counsel at some
point before the witness testifies and before we
get into, you know, the substance of this document,

if we do. Whether your position iIs that i1t i1s --
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You agree that i1t’s attorney client privilege or
collective bargaining privilege, or product or
whatever, and that the only issue is waiver. 17°d
like to know whether that’s your position.

MR. DOOLEY: 1 agree. They’re certainly going
to raise...

JUDGE WEDEKIND: No, 1 thought they were going
to raise it whether you agree that i1t’s privileged
or whatever. |It’s aside from the issue of waiver.

MR. DOOLEY: I mean, 1 think there’s a strong
argument that these weren’t, as far as 1 can tell
from the copies we have marked as confidential or
anything like that in any way. They were just up
there on the SharePoint. No effort apparently made
apparently to keep them confidential.

JUDGE WEDEKIND: I hear you. 1°m sorry. 1
hear you. 1 understand that. 1 understand that
there’s an i1ssue about whether they took reasonable
precautions. 1’m just asking -- the reason I’m
asking you this i1s whether or not 1 should be
looking at this document iIn camera at any point.
That’s the reason 1°m asking. Just a little
advance notice of what’s going to happen. There’s
no reason for me to look at i1t at this point i1if you

agree that on i1ts face, it"s privileged. And
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absent being up on the internet, accessible, would
it be privileged?

MR. DOOLEY: 1 would say it certainly contains
communications with an in-house attorney.

JUDGE WEDEKIND: Under the attorney client
privilege, for the purpose of seeking legal advice?

MR. DOOLEY: I mean, that part might be

arguable. In terms of...

JUDGE WEDEKIND: Well that’s the issue. 1 mean
it’s...

MR. DOOLEY: ...bargaining strategy Berbiglia.

I think that’s pretty clear.

JUDGE WEDEKIND: Yeah, that’s pretty clear.

MR. DOOLEY: Yeah.

JUDGE WEDEKIND: For both. For all -- for both
sets of documents. There’s two sets of documents,
right?

MR. DOOLEY: Right, and some of the documents
were, 1t looks like, completed after bargaining had
concluded. So 1t wouldn’t really be bargaining
strategy. 1It’s more like they’re talking about
what had occurred during bargaining, what they
thought went right, what they thought went wrong.

JUDGE WEDEKIND: But you agree that that would

still come under Berbiglia. 1t’s an ongoing
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collective bargaining relationship? 1°m just

asking, 1°m not trying to persuade you one way Or

the other. I mean, It’s an issue -- I’m not sure
if there are cases about that. 1 haven’t found
any.

MR. DOOLEY: Yeah, and 1 haven’t had time to do
a deep dive Into the case law on the privilege
side. 1’ve been looking at the waiver cases. |
assumed the company would raise the privilege part
and we”’ll have to respond. And I am -- 1 do have
people trying to help me put together some cases in
case we need to argue it.

JUDGE WEDEKIND: Sure. So there’s all sorts of
procedural issues about how we”’ll go about this.
I’m just trying to anticipate what might happen.

MR. STANLEY: 1 can give you a direct answer.
They’re privileged. There’s really no question.

JUDGE WEDEKIND: That’s -- 1 understand.

MR. STANLEY: They’re attorney client and
they’re Berbiglia.

JUDGE WEDEKIND: Okay. Okay.

MR. STANLEY: And General counsel, when he
first notified us of this last week, said they were
privileged on their face.

JUDGE WEDEKIND: Okay.
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MR. STANLEY: There’s not going to be a dispute
over whether they’re privileged.

MR. DOOLEY: I don’t think I ever directly said
they were privileged. 1 believe on our call 1
said, “These are documents that could be subject to
privilege.”

JUDGE WEDEKIND: Anyway, i1t’s good to know your
position. But the issue of whether 1 ever review
them 1n camera really depends on the General
Counsel”s position.

So, okay. Anything else?

MR. DOOLEY: Not at this time, Your Honor.

JUDGE WEDEKIND: Okay. Are you ready to call
your next witness?

MR. DOOLEY: Yes, Your Honor. General Counsel
would call Brian Sanderson at this time.

JUDGE WEDEKIND: Okay, is he...

MR. DOOLEY: He might be out in the lobby.

JUDGE WEDEKIND: Go off the record for a
minute.

[off the record]

JUDGE WEDEKIND: Alright. Good morning, Mr.
Sanderson.

MR. SANDERSON: Morning.

JUDGE WEDEKIND: Can you please state your name
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and spell it for us?

MR. SANDERSON: Brian Sanderson, B-R-1-A-N,
last name, S-A-N-D-E-R-S-0O-N.

JUDGE WEDEKIND: Great. Thank you. Raise your
right hand. 1711 swear you in.
(Whereupon,

BRIAN SANDERSON

having been sworn/affirmed, was called as a witness
herein, and was examined and testified as follows:)

JUDGE WEDEKIND: Great. Thank you very much.
Counsel?

MR. DOOLEY: Good morning, Mr. Sanderson. My
name is Brain Dooley. [1°m an attorney with the
National Labor Relations Board. 1 believe we
talked briefly, but I haven’t spoken to you yet iIn
any detail before.

DIRECT EXAMINATION
Q. BY MR. DOOLEY: Mr. Sanderson, are you
currently employed?
A THE WITNESS: I am.
Q Who s your employer?
A. ExxonMobil.
Q How long have you been with ExxonMobil?
A A little over ten years now. Or right around

ten years.
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Q. What’s your job title?
A. I’m an operator, a unit operator. And right
now 1°m stepped up into what they call a CSS
position.

JUDGE WEDEKIND: What did you call i1t? What
kind of position?

THE WITNESS: A unit operator, and I stepped up
into what they would consider a CSS position.

JUDGE WEDEKIND: Try to keep your voice up if
you can.

COURT REPORTER: I couldn’t hear the witness,
Your Honor. Did you say, “CSS”?

THE WITNESS: CSS.
Q. BY MR DOOLEY: What do you do in that position?
A. BY THE WITNESS: Currently | operate the
console which runs multiple units.
Q. Are you affiliated with any union?
A. I’m represented by USW. Under their title,
but I’m not paying dues.
Q. Have you ever held any positions or offices
with the union?
A. No.
Q. Mr. Sanderson, did you speak to anyone to
prepare for the hearing today?

A. Prepare for what I°m going to say? No. |1
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spoke with this group over here. They explained
what was going to happen today.

Q. Okay. Mr. Sanderson, there’s a binder up
there with a bunch of exhibits In 1t. Can you --
Well, first before I ask that, have you shared your
affidavit with anyone in the room today?

A. Yeah. They asked for 1t and 1 shared i1t to
them.

MR: DOOLEY: Your Honor, 1°d ask permission to
proceed with this witness under 611(c).

JUDGE WEDEKIND: Any objection?

MR. SCHUDROFF: I mean, Your Honor, he hasn’t
established that there’s any hostility at this
point that warrants 611(c) instruction.

JUDGE WEDEKIND: Do you want to respond?

MR. DOOLEY: I mean, he spoke with the
attorneys for the employer prior to the hearing.
He shared his affidavit with them prior to the
hearing. 1 think there’s a pretty clear alignment
of Interest there.

JUDGE WEDEKIND: You disagree with that?

MR. SCHUDROFF: 1 believe that i1t has --
subpoena witness by the General Counsel, not by
himself. 1 think 1f the General Counsel wants to

call on him, there still has not been a
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satisfactory showing that there’s any hostility at
this point. 1If he wants to further explore and
then revisit that, that would be okay.

JUDGE WEDEKIND: Do you want to ask single

questions?
MR. DOOLEY: Sure. 1’11 just proceed as normal
for now. ..

JUDGE WEDEKIND: Okay .-

MR. DOOLEY: ...and you know, we’ll get there
if we need to.

JUDGE WEDEKIND: Okay .-
Q. BY MR. DOOLEY: Mr. Sanderson, in the binder
there that you got in front of you, can you look
through to what’s marked as 377

JUDGE WEDEKIND: Joint Exhibit 377

MR. DOOLEY: Yeah.

THE WITNESS: The one with the tab 37 on 1t?

MR. DOOLEY: Yeah.

THE WITNESS: Okay.

MR. DOOLEY: It’s a couple pages.

THE WITNESS: Okay.
Q. BY MR. DOOLEY: If you could just look over all
the pages. Can you tell me what that 1s?
A. I believe 1t’s what NLRB sent out, the notice

of petition for election, which means that -- 1|
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believe 1t’s what they put out after the 30% was
filed with the NLRB. 1Is that correct?
Q. Okay. So this i1s in relation to a
decertification petition. That’s your

understanding?

A Oh, yes. Correct.

Q Were you involved with that petition at all?
A Yes.

Q- How were you involved?

A I ran 1t.

Q When did you start trying to gather support

for a decertification?
A. Officially, 1 sent out my first communication
March 8-9. Something around that time.

JUDGE WEDEKIND: March?

THE WITNESS: 8™ or 9th_

JUDGE WEDEKIND: Of?

THE WITNESS: Oh, I’m sorry. 7~21.

JUDGE WEDEKIND: Thank you.
Q. BY MR. DOOLEY: And when you say you sent out
your first communication, how was that sent?
A. BY THE WITNESS: 1t was an email. A company
email.
Q. So you sent the email using the company’s

email system?
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A. Yes.
Q- And who was i1t sent to?
A. The bargaining -- Everyone at the time that

was in the bargaining unit.
Q. How did you obtain the email addresses for all
the employees i1In the bargaining unit?
A Two ways. They’re all on Outlook. We all
have access to that. And also, 1 asked Mr. Stahel
for an updated version of the bargaining unit.
That’s on the internet, but it’s not updated as
much, so I wanted to make sure I was sending the
email to the right people.
Q And Mr. Stahel, would that be Andrew Stahel?
A Yes.
Q. And who 1s he?
A He worked at HR in Beaumont at the time.
Q When did you first make contact with Mr.
Stahel about the decertification effort?
A. There were several EIB"s that had come out
mid-February. | don’t have the -- I didn’t
memorize the time frame on that one. But I°m
sorry. 2021, February.

JUDGE WEDEKIND: I don’t understand the answer.

MR. DOOLEY: 1 believe he said that he

initially contacted Mr. Stahel i1n about mid-
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February.

THE WITNESS: 1°m sorry. There were bulletins
about -- They were updating what was going on with
the negotiations.

JUDGE WEDEKIND: Oh, okay. And...

THE WITNESS: He’s the one who was sending them
out so I called him with questions.

JUDGE WEDEKIND: Okay.

Q. BY MR. DOOLEY: And what kind of questions did
you have for Mr. Stahel?

A. BY THE WITNESS: Initially i1t was generally
what was going on, was the company really prepared
to lock us out, did the union file for strike, did
the company file lock-out notices, and then asked
for any information he could give me about
decertification.

Q- Do you remember what exactly information you
asked him for?

A. There was a memo that I had seen i1n years
prior, that was like a Q&A of what -- well 1 don’t
recall everything that’s in the memo. But i1t was a
memo with basic questions about decertification.
Q. Anything else that you asked him for?

A. I don’t know 1f 1t was our first -- When 1 --

Yes. |1 asked him for an updated roster.
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Q. Mr. Sanderson, we’ve already discussed that
you provided an affidavit during the iInvestigation
of this case. Do you recall stating In that
affidavit that you initially called HR
Representative Andy Stahel on or about February 9
of 20217
A. That would be about the time frame, yeah.

MR. SPITZ: Brian, do you have an extra copy of
his affidavit?

MR. DOOLEY: 1”11 give it to you guys when
you’re entitled to 1t.

MR. SPITZ: Well i1f you’re referencing it, you
Cross examining. ..

JUDGE WEDEKIND: I thought he already gave it
to him. He said he gave i1t to him.

MR. SPITZ: ... I am entitled to 1t.

MR. DOOLEY: Yeah, I thought Mr. Stahel had
already. I°m sorry...

MR. SPITZ: He did. I -- 1 don’t

MR. DOOLEY: 1 thought he had already provided
it to you.

JUDGE WEDEKIND: Isn’t he entitled to see 1t?

MR. DOOLEY: |If 1°m questioning about 1t?

JUDGE WEDEKIND: Yeah, I believe so. Alright.

Hold on. Let me look.
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MR. DOOLEY: 1 don’t think he’s entitled to it
until cross, until from me, at least. 1 mean,
obviously they’ve seen it.

JUDGE WEDEKIND: Alright. Let’s go off the

record.
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[OFF the record]

Q. BY MR. DOOLEY: Okay. Mr. Sanderson...

JUDGE WEDEKIND: For the record, the company
found a copy of the affidavit that the witness
provided. So the issue 1Is moot.

MR. DOOLEY: Okay. Thank you, Your Honor.

Q. BY MR. DOOLEY: Mr. Sanderson, 1 can’t remember

where we cut off there.

MR. FLYNN: February the 9th, 1 think, you asked

him about.

Q- BY MR. DOOLEY: So after that initial phone
call with Mr. Stahel, did you have any other
contact with him about the decertification?

A: BY THE WITNESS: Yes. Before I sent out the

email?

Q- Yes.

A. March 8th or 9th. The one we had already
brought up. I asked him for a updated email list.

I was a portion through creating mine through the

outlook page, and asked him 1f he could provide
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that with the roster. 1 also asked iIf -- before 1
sent out my first email, | sent i1t over to Andy to
make sure that 1t was in compliance with -- no, I’m
sorry. Two communications. | asked what -- how I
could communicate. |1 didn’t want to break any
company guidelines, so I asked 1f I could
communicate on the company computer, or if I needed
to communicate on external email. What other
question in that communication? I don’t recall.
It’s the last one...
Q. Can you take a look at what’s marked as 797
Joint exhibit 79 in the binder there?
A. Right. Seventy...

MR. DOOLEY: It’s going to be like the very
last one i1n there.

THE WITNESS: It 1is.
A. BY THE WITNESS: 78 appears to be the email.
79 1s just the guidelines.
Q. BY MR. DOOLEY: That’s correct. Thank you.
Okay, at number three there, can you explain what
you are asking for?
A. Yeah. 1 wanted a way to secure the collect
signatures without any potential tampering, or
other people seeing.

Q. And 1t appears just from looking at the
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document that Mr. Stahel gave you permission to set
up a lock box?

A. Yes. Yes, he said I could set up a lock box.
There were some stipulations around it.

Q. Did you set up a lock box?

A. I did.

Q. When did you set that lock box up?

A. Right around the time 1 sent my first email.

I don’t know i1f 1t was just before or just after or
same day. So, the March 8th or 9th time frame.

Q- Okay. 1t appears this email from Mr. Stahel

would have been March 6th, so it would have been

shortly after that. Is that correct?

A. Correct.

Q. Okay. Where did you set the lock box up?

A. At the entrance of Crude A shelter.

Q. Can you explain what the Crude A shelter i1s?
A. That’s where operators stay on the unit that

they’re working on.
JUDGE WEDEKIND: Can you spell -- the what?
THE WITNESS: Crude A? The letter A. Yes,

JUDGE WEDEKIND: It’s crude, like C-R-U...
THE WITNESS: The crude oil.
JUDGE WEDEKIND: ...D-E. Correct, okay.
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JUDGE WEDEKIND: Crude A. Crude A?

THE WITNESS: C-R-U-D-E

JUDGE WEDEKIND: Oh, sorry.

THE WITNESS: Just a capital A. Crude A.
Multiple crude distillation units at the refinery.
It’s just, the A, we call it.

Q. BY MR. DOOLEY: What do operators do in that
room?

A. BY THE WITNESS: Write permits. Check people
in.

Q. So i1t’s a working area?

A. Generally.

Q. How did you set up the lock box?

A. I attached 1t to the wall near the entrance
door.

Q. How did you attach i1t to the wall?

A. Two existing holes and two holes that I
drilled.
Q. So you drilled holes in the wall. Are you

aware of any other situation where employees have
been allowed to drill holes in the wall to set up a
fixture?

A. Sure. Yeah, any type of white boards or things
that are going to hang on the wall. It’s all

cinder block walls. We put holes 1In them to hang
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what 1s needed to be hung or what we want to hang
up in the shelter.

Q. Are you aware of anything -- anybody drilling
holes 1In the wall to hang something up for a non-
work related purpose?

A. Not holes in the wall for non-work, no.

Q. Hanging things on the wall for a non-work
related purpose?

A. Sure.

Q. Placing any kind of, you know, semi-permanent
box 1n the facility for a non-work purpose?

A What’s semi-permanent?

Q Not easily movable.

A. I don”t think so.

Q How long did that lock box stay up?

A I believe until we were locked out. Beyond
that, I don’t know.

Q. Okay. Now you testified previously that you
had initially reached out to Mr. Stahel to ask him
iT the company was serious about locking people
out. Can you take a look at -- What’s in the
binder there is joint exhibit 4.

A. It’s the email from, 1t looks like Blake to
Mark.

Q Yeah, and then there’s another page with the
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attachment, 1f you can flip over to the other side.
So Mr. Sanderson, what you’re looking at here
i1s the respondent’s lockout notice dated February
15th, 2021. I believe you previously testified that
you initially contacted Mr. Stahel around February
9. So were you aware at that point that the
respondent intended to lock employees out, or was

considering locking employees out?

A When was the strike notice filed?
Q IT you want to flip to 3 in the binder
there. ..

Okay .
.. 1t was the same date.

February 15th.

A

Q

A

Q- Correct.
A Okay, 1°m sorry. So what’s the question?

Q Were you aware when you initially contacted
Mr. Stahel on February 9, 2021 that the company was
considering locking employees out?

A. I was aware that the company was preparing for
a work stoppage.

Q. How were you aware of that?

A. They’d been training since the previous

October with first lines, engineering, and other

employees training on the unit In preparation for
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upcoming negotiations.
Q- Had Mr. Stahel or any other supervisor or
manager mentioned anything to you about a lockout
prior to February 9?
A. Apparently 1t wasn’t mentioned on February 9.
I was worried about work stoppage iIn general
because they were training for it.
Q. Okay. So nobody had mentioned to you the
potential for a lockout specifically prior to
February 157
A. Verbally, no. The actions by the company
showed that they were preparing to, | guess,
negotiate hard and be ready i1f they needed to be.

JUDGE WEDEKIND: So, when you asked Mr. Stahel
-- You asked him, right? You said you asked him
about a lock out.

THE WITNESS: 1 had at one point. It may not
have been on February 9.

JUDGE WEDEKIND: Okay.-

THE WITNESS: Many conversations over a year or
more. We were locked out for over 9 months.

JUDGE WEDEKIND: And what did he say when you
asked him 1f there was goinq to be a lockout?

THE WITNESS: When I asked them about were they

prepared to lockout, which doesn’t appear to be
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February 9 at this point, he said the company 1is
prepared to follow through with i1ts notice.
Q. BY MR. DOOLEY: How often were you in contact
with Mr. Stahel during the decertification effort?
A. BY THE WITNESS: The entire time? | went weeks
without talking to him sometimes and sometimes it
was almost daily calls as new information came up.
Roster changes happened and | was trying to keep up
with numbers.
Q. When did you actually file the petition for
decertification?
A. Late October.

MR DOOLEY: 1 have nothing further at this
time, Your Honor.

JUDGE WEDEKIND: Okay. Anything from you?

MR. FLYNN: Yes, Your Honor. Thank you.

DIRECT EXAMINATION

Q. BY MR. FLYNN: Mr. Sanderson, my name is
Patrick Flynn. 1°m the outside counsel for the
USW. We’ve never met before. Is that correct?
A. BY THE WITNESS: 1 don’t believe so.
Q. Did you get a subpoena from the general
counsel to come to court today?
A. Yes.

Q.- You were here yesterday morning?
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I was.

Did you check in with Mr. Dooley?

We haven’t ever spoken before.

So, when you came In yesterday morning, you

sitting on the back row.

I did.

Who was sitting next to you?

I sat by Jason. | don’t remember Jason’s last
He was right there.

Who’s Jason?

He works at HR currently at ExxonMobil.

And who else was there 1In the back on your

Blake was next to Jason, and there was someone
back there.

Who i1s Blake?

Him. He used to work at HR in Beaumont.

What’s his last name?

I don”t know.

Do you have a cold? You’re coughing a lot.
I1°m sorry.

I mean, you don’t have anything -- No COVID, 1

Okay. You said you’re stepped up now.
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A. Correct.
Q. So you’re 1n supervision now.
A. I am temporarily filling a supervision role.

I’m a wedge employee.
Q. Do you get paid for being iIn that step...
A. There’s a percentage increase but 1t’s paid
differently.
Q. Let me finish my question. Okay? Do you get paid
extra for being 1n that stepped up role?
A. Yes.
Q. And what does C-S-S stand for?
A. Console Shift Supervisor.

JUDGE WEDEKIND: That’s the position you’re
temporarily filling?

THE WITNESS: Yes, sir.

JUDGE WEDEKIND: Okay.-
Q. BY MR. FLYNN: How long have you been in that
stepped up role?
A. I started training for 1t, I believe, In April
of last year. So 2022.
Q. When you’re training, are you stepped up or 1is
there a period of time for training and then you
get stepped up?
A. I think -- No. I would say you’re stepped up

when you start training because you have to do all
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the paperwork for it before you can enter into that
position to eve start training It.

Q. You’ve been in that stepped up position since
April of 20227

A. April or i1t may have been May. Yeah. April
or May of last year.

Q. Were you previously a dues paying member of
the local union?

A I was. Yes.

Q When did you stop paying dues?

A. 2015.

Q About when? Do you know?

A After we were not allowed to vote 1In 2015 on
the contract for months.

Q. So you were there during the 2015 bargaining

round?
A. I was.
Q. Did the union give the company some kind of

strike notice back then? And did the company give
the union some kind of lockout notice back then?
A. A strike notice was filed. | believe there was
a lockout notice filed. |1 think so.

Q. Okay. You didn’t go on strike, though, did
you?

A. We didn’t.
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Q. There were other companies on strike in the
petro-chem industry at that time. Nationally.
A. In 20157 Yeah

MR. SCHUDROFF: Objection. Relevance.

JUDGE WEDEKIND: We’ve had testimony about this
issue before. Did you ask the questions or did the
company ask those questions?

MR. DOOLEY: 1 think both of us asked questions
with Mr. Morgan yesterday related to the 2015
bargaining.

MR. SCHUDROFF: I mean, (inaudible) the
appropriate witness.

JUDGE WEDEKIND: Overruled. Go ahead.

Q. BY MR. FLYNN: So, there was an industry wide
petro-chem strike.

A. BY THIS WITNESS: Portions of the industry,
from what 1 remember.

Q- And at that time, was your plant ExxonMobil in
Beaumont part of the national oil bargaining policy
for USW?

A. In 2015, yes.

Q. Okay. And you understand that the company
bargained out of that in 2015. 1Is that your
understanding?

A. What do you mean, bargained out of that?
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Q. Are they in the national oil bargaining policy
program now?

A. Oh, yeah. No. The current contract -- we’re
not pattern, 1 guess you would call it. Is what we
would have called 1t. Yes.

Q. So the company bargained out of that in 2015,

right?

A The contract doesn’t have...

Q. I mean, as far as you know.

A. Correct.

Q. Okay. You mentioned in your direct testimony

a couple of times, when Mr. Dooley asked you i1f you
ever met with anybody from the company prior to

your testimony. Do you remember him asking you that

question?
A. Yeah.
Q. You pointed, you said this group over here and

you know we have a court reporter that i1s taking
down the testimony. 1t”’1l come out 1n a little
booklet and i1t’ll say this group over here and we
don’t know who you’re talking about. So could you
tell us in words, who i1s this group over here...
A. ExxonMobil.

Q. Let me finish my question, please, sir. Who

iIs this group over here that you met with prior to
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your testimony here today? Go ahead.

A. ExxonMobil HR, ExxonMobil legal, and its --
third party legal.

Q. Do you know any of the names?

A. Blake, Jason, no, no, John I believe, no,

Craig, and Eva.

Q- What were the two no"s? I don’t know what
you. ..
A: I don’t know.

Q- Oh. Okay. But they’re here in the courtroom.
A. I recognize them, yes.

Q. Okay. When Mr. Dooley asked you i1f you gave a
copy of affidavit to anybody, you said, “they asked
me for my affidavit and I gave i1t to them.” And
again, just for the record so we know who they are,
who are they? That asked you?

A. So the person iIn the room that physically
said, “Do you have a copy of that affidavit? Do you
mind sharing 1t?” was Andy.

Q- Okay. And approximately when was that, Mr.
Sanderson?

A. I believe 1n November of ”22. November ~22.

Q. Alright. And your recollection today is that
on or about February the 9th was the first time you

talked to anybody in company management or HR
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position about your desire to start a
decertification drive. 1Is that true?

A. Yes.

Q. And that first person you talked to would have
been Mr. Stahel.

Correct.

Andrew or Andy Stahel.

Yes.

And he was In HR for the refinery there?

> O r» O r

He was in the HR suite on the 3vd floor and he
was sending the emails. Some of those guys do
chemical plant, BP refinery. | don’t know what his
role was at the time.

Q. Okay. But since he was the author of the

employee information bulletins...

A. Correct.

Q. ...that’s why you went to him?

A. That’s why I contacted him, correct.

Q. Did you do any research of your own before

February the 9th about decertification?

A. Before February 9th. Around that time. Before
or after February 9th, 1 do not know. Yeah, NLRB
website has a lot of information on it.

Q. Absolutely.

A Yeah, so.
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Q. So that’s my question. Did you -- did you do
that before you talked to Mr. Stahel?

A. I don’t remember 1f 1t was before or after.
don’t know.

Q. Any other internet research on that issue,
decertification, before you talked to Mr. Stahel?
A. Before or after, | re-- around that time.
When 1 expressed interest in general personally.
A. And so, tell us what you asked Mr. Stahel on
or about February 9th about decertification. What
did you ask him and what did he say?

A Um, “coulld 1 have information about
decertification?” and, let’s see, this was the
phone call. So, he made me say it multiple times,
“let me be clear, you are asking me for this.” 1
think that’s all 1 asked him for. Or asked him
about on the phone.

Q. I don’t quite understand what your question
was to him. 1 apologize.

A “Can 1 have information about
decertification?”

Q. Oh, can you have information. Okay.

A. Yeah. Yeah.

Q. And what would make you think he would have

information about decertifying?
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A. In 2015, a coworker had a memo that happens to
be the same one 1 received iIn -- what year is this?
-- 2021, that said, “hey, I got this. 1It’s about
decertification.” Someone else had looked iInto it
in 2015 1s why 1 knew that there was a document.
They got it from HR. They said when they inquired
about decertification.

Q. Okay. And so, who was the author of that 2015

document?

A. I don”t know. I believe it was i1dentical to
the one 1 received in 2021. 1 don’t know who
created 1t. 1°m assume -- 1 was told i1t was

received from ExxonMobil HR.

Q. Right.

A. Right. That’s what | was told. And so 1
assumed that, well 1 just assumed that was accurate
at that point.

Q- And so...

MR. SCHUDROFF: Objection. Objection. Just
told when.

JUDGE WEDEKIND: Yeah, I wanted to clarify,
too. So when did you -- when did you find out
about this document about decertification?

THE WITNESS: The decert memo? 1In 2015...

JUDGE WEDEKIND: In 2015.
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THE WITNESS: ...there was a coworker that had
inquired about i1t.

JUDGE WEDEKIND: Okay. And i1s that when you
were told where i1t came from?

THE WITNESS: They at that time told me where
they had received that document, yes.

JUDGE WEDEKIND: Okay. 1Is there a bottle of
water In here at all?

JUDGE WEDEKIND: There usually is.

MR. FLYNN: 1 can go get it.

MR. DOOLEY: There’s a vending machine right
around the corner.

MR. FLYNN: we”ll get it. We’ll get you one.

168

THE WITNESS: Yeah, that’d be fine. Appreciate

1t.

Q. BY MR. FLYNN: So, when you asked Mr. Stahel,
“Can you give me some information about
decertification?”, did you say, “Hey, could you
give me that 2015 memo that 1 saw?”

A. BY THE WITNESS: 1 don’t know. 1 don’t recall.
Q. Okay. And he asked you a couple of times,
“You’re asking me for this, right?”

A. Correct. Yeah. He clarified that -- He was
being defensive, it sounded like as far as making

sure he wasn’t offering 1t to me.
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Q. Sure. 1 mean he didn’t -- he didn’t want to
be soliciting for that. Right?

A. I don”t know what he wanted.

Q. Well, so you don’t know why he kept asking
you? Now you’re asking me...

A. It was my presumption. Right. It was my
presumption that he did not want to be seen as
soliciting information to me.

Q. Sure. And, i1s that wrong In your view?

A It’s against standards, NLRB standards, |1
believe for the company to solicit or attempt to

get a decertification started, yeah.
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Q. And when you talked to him on February the 9th,

did you know that?

A. I don’t believe so, no.

Q- Okay. That was the total extent of the phone
call. He asked you a few times, you know -- just

repeated, “you’re asking me for this, right?”

A. Yeah. 1 asked him if he -- maybe 1 asked him
if he could email 1t to me. |1 asked him if he
could email 1t to me and he said, | believe the

answer may have been, “No.” to that. But
ultimately, he made me come get it.

A. Okay, that’s what I was going to ask you.

What else was discussed i1in the phone call. Take a
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ip of water.
That was -- That was i1t. Yeah.
Are you okay?

Yeah.

o r» O r w

Okay. So, you asked him to email 1t to you,
the information, because at that point you didn’t
specifically ask for that 2015...

A. Yeah, I communicated to him to email 1t to me.
I don’t know 1f I attempted to IM him that or if
that was on the phone call. So that was
communicated to him at that time.

Q. But you don’t think you were asking him for
the 2015 memo, specifically?

A. I don’t recall. | was asking him for
information.

Q. Okay. And he told you no he wasn’t able to
email that to you?

A. He told me I needed to come -- he told me he
needed to see me iIn the HR suite if 1 would like to
get information.

Q. Did you ask him why? “Why can’t you just
email 1t to me?”

A. I didn”t I assumed because of the defensive
questions, 1t was potentially something they

weren’t willing to email.
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Q. So, when did you go to the office?
A. I may have the date in my affidavit. |1 don’t

recall 1t off the top of my head right now.

Q. Could have been the same day or shortly
thereafter?
A. It was not the same day.

Q. Would that be fair?

A. Shortly after.

Q. Okay. And so tell us about that meeting. What
did you say and what did Mr. Stahel say? And was
anybody else present?

A. We were iIn a -- People were In and out.

Walked 1n and out of the room. 1t wasn®t a private
room. It was, maybe like the HR lunch room. There

was an HR suite that has like cubicles In it, a

couple offices, and 1t’s a room -- It’s a room with
a big metal wall. 1 don’t know 1If there’s
documents that are -- 1 don’t know. | was In a

room with a table, and a microwave, and a
refrigerator, and chips. That’s what I remember.
And they asked me 1f I was a...

Q. Let me just interrupt. You said, “They asked
me.” Who were they? Was there more than one
person?

A. No, no, no. [I’m sorry. So Andy asked me.
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I’m sorry. There were other people In and out of
the room. Warming food, grabbing chips, those
types of things.

Q. Okay so, as far as the conversation goes, it
was just you and Mr. Stahel talking.

A. Um-hum. Correct.

Q. Tell us the best you can recall, what did you
say and what did he say?

A. He asked me what 1 was there for. 1 presumed
to make me tell again that 1 was there for
decertification information. He held i1t up in his
hand and said, “You are asking me right now for
this information.” | said, “Yes.” At the time I
thought i1t was comical because i1t was so forced.
“Are you sure you’re asking me for this.” He gave
it to me. After he gave it to me, 1 asked him for
an updated roster. He said he didn’t know if he
could give that to me. He’d get back to me.

Q. So he knew you were coming for the decert
information when you showed up?

A. Yeah. Yeah. Correct.

Q. Do you recall how those arrangements were
made? Because you said in the phone call on or
about the 9th, he said, “lI can’t email it to you,

but you can come and see me.”
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A. I don’t recall. |1 don’t know i1f 1t was IM or
on the phone call. I don’t know iIf he gave me a
date or time then. 1I°m not sure.

Q. Okay. And IM would be an instant message?

A. Like an instant message on the computer. At
the time we, 1 don’t know. Pick one of the

services, skype or, obviously not AOL at this time,
but. Whatever we used at the time In 2021.

Q. It was a company internal system.

A. Yeah, 1t was company internal messaging.

Q. Yeah. And so, you got the old 2015 memo? Is
that the information you got?

A. Well, 1 assume 1t was the same as the 2015
memo. 1t looked similar In structure. 1 don’t
know if that was the same thing.

Q. Okay. And did i1t have who the author was on

there?
A. I1°’d have to look and see. I don’t recall. It
was a Q&A sheet. It may in here 1f | need to peek
at 1t.

MR. FLYNN: Do we have it in -- Do we have an

exhibit In the book?
MR. DOOLEY: Which one?
MR. FLYNN: The Q&A"s?

MR. DOOLEY: Yeah. Or no. No, it’s not iIn but
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I have 1t 1If we want to print i1t. If you want to
take a break and print now?

MR. FLYNN: No. We can just put it in later.
Q. BY MR. FLYNN: And so, he handed you this Q&A
document?
A. I believe i1t was 1In a manila envelope. 1

don’t know 1f I opened i1t in there or later, but

yes. That what was -- That’s what 1 received that
day.

Q. Okay. Was there anything else discussed?

A. What I mentioned already. Asking for an

updated roster of represented employees, yeah.

Q. Okay. And do you recall when Mr. Stahel got
back to you about that question?

A. He did get back to me and I was provided an
updated list of the roster. | don’t recall time
framing on that one.

Q. Now you mentioned that through the course of
your decertification activities, there were some
times that you talked to Mr. Stahel, like every
week or so and I1°m...

A. Yeah. Yeah, there were times i1t was further
apart and there were times where i1t was daily or
almost daily.

Q. Several times a day?
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A. Potentially, yes.

Q. Okay. Can you characterize those multiple
conversations in a general way without, you know,
going through conversation by conversation or week
by week, or month by month? What was the nature...

MR. SCHUDROFF: Objection.

Q. BY MR. FLYNN: ...of these multiple calls if
you can characterize them iIn a general way?

JUDGE WEDEKIND: If you could just hold on for
a second. Go ahead.

MR. SCHUDROFF: 1°m just looking for a time
frame here.

JUDGE WEDEKIND: Just specify the time period
you’re talking about.

MR. FLYNN: It would be after you got the Q&A
memo “til -- I°m not sure. When you stopped
communicating with Mr. Stahel about the decert. 1
guess 1t was when the election was over or you tell
us.

JUDGE WEDEKIND: Well first let’s start with,
when with Mr. Stahel about the decert effort?

THE WITNESS: 1 don’t know that I ever have
stopped.

JUDGE WEDEKIND: Okay. Why don’t you just start

month by month or whatever? What was the time
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period?

Q. BY MR. FLYNN: So on February 9th and then some
time thereafter you had the meeting with him. It
seems like the next conversation you had with him
was also sometime In February asking him, “Are
you”. ..

A. BY THE WITNESS: The in person meeting.

Q. Right. “You’re serious about locking us out?”
or something like that...

MR. SPITZ: Objection. This mischaracterizes
his testimony.

JUDGE WEDEKIND: Yeah, I don’t think -- he
hasn’t talked about that at the meeting. Has he?
In the lunchroom? You’re talking about the
lunchroom meeting?

MR. FLYNN: No, 1 think he finished the
lunchroom meeting.

JUDGE WEDEKIND: Okay.

MR. FLYNN: 1 was going to the next time he
talked to Mr. Stahel, 1 thought was sometime in
February.

Q. BY MR. FLYNN: You asked him something about
lockout. 1°m not trying to put words in your
mouth. 1°m asking you what you remember.

A BY THE WITNESS: There was a time, and I don’t
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know the time frame, that | asked if they were
serious about locking us out. At the time, 1t may
not have even been to the point where a strike or
lockouts were fTiled, but 1t was getting to the
point where negotiations didn’t appear well. And
the company was preparing for what appeared to be
work stoppage.

Q. Right.

A Right. And yeah, that question was asked.

Q. So was that some time, do you think iIn

February? Or just not sure?

A. I’m -- You’re asking me about a year and a
half ago. 1 don’t know.
Q. Sure. 1 understand. So, in March, do you --

Can you remember the conversations month by month?
A. No. There’s no chance. |1 wouldn’t be able to
month by month remember.

Q- Okay. 1 didn’t think so. That’s why 1 was
asking you. You know. Let’s just focus on 2021.
And let me ask you if you can tell us generally
what these conversations were with Mr. Stahel that

you had on a regular or irregular basis about the

decertification.
A. Yeah. Requesting information. Primarily. |
would contact him, “updated roster”, “hey this
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rumor’s out from the union”, “the union claims
we’re never going to be locked out”, “is lockout
really happening?”, whatever rumor mill and or
current information was out at the time. For
clarity and or just requesting information like

roster lists.

Q. And did Mr. Stahel answer all your gquestions?
A. No.

Q. Well what kind of responses did you get from
him?

A. I think 1t was requests for information and

it’s something he could provide, he provided it.
IT was a request for information and it had to do
with negotiations sometimes he told me, “it’s part
of negotiations. We can’t talk about this.” It
depends on the request iIn scenario.

Q- Okay. So for the things that he could answer,
can you recall those?

A. I received most of those via email. It was
requests for roster lists or requests for emails
for employees. Like a pre-built list.

Q. Did you get that?

A. I don’t know that 1 got a pre-built list. |
got an updated roster list and | remember building

in Outlook. 1 don’t know that 1 ever got the full
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email list from him. 1 think they provided the
emails to me but they were just attached to name iIn
the roster list. 1t didn’t do me any good, 1 still
had to go type them all 1in.

Q. How many times did you ask him for updated
rosters? It sounds like a lot.

A. So as -- so later on, not in March, but as
soon as the lockout occurred, there were people
that were quitting, people that were retiring. And
then as we progressed closer to actually getting
near 30%, 1t was -- there were times | was getting
a roster update once, twice, three times a week
from him. To see when 1 could file, 1f we were
going to hit the 30% mark.

Q. Did you tell Mr. Stahel why you need -- kept
needing all these rosters?

A. Yeah. To keep track of signatures. Make sure
that 1’m keeping the correct numbers on them.

Q. Did you let him know when you got the 30%?

A. I told them after 1 filed. But it was
officially filed at that point.

Q. What did he say?

A Surprised.
Q. Oh, he was surprised?
A I think so, yeah. 1 mean, earlier that day
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there was plenty of communication from the union

that, “We’ll never reach it.” and “There’s no
chance you’re getting 30%.” I don’t know that
there was a big surprise -- 1 don’t know 1If there

was a general surprise from anyone on 1t. Well,
there might’ve been. 1 started doing a countdown
on the Facebook page saying how many signatures |
had left. You know, whether people believed i1t or
not. 1 don’t know.

Q. So 1| guess Mr. Stahel believed the union

communications that said you’re never going to get

the 30%.

A. I don”t know what he believed.

Q. You said he was surprised.

A. I think he was, yeah.

Q. Now you mentioned this lockbox you put up.

Approximately when did you put that up, sir?

A. Around the time I sent the first email which
was the 8th or 9th,

Q- March?

A. March, 1°m sorry. March 8th or 9th of 2021.

Q. And then 1 heard you say, | believe, that you
think 1t stayed up until the lockout which was May
of 2021. Right?

A Yeah. 1 don’t remember which day. Maybe it
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was May 1st that we got locked out.

Q. Right.

A. But when 1 left it was still on the wall. So
beyond that time frame 1 obviously wasn’t there. 1
don’t know.

Q. Okay. Well I was going to ask you why you
thought i1t stayed up until the lockout. 1 just
didn’t know how you knew that.

A. I worked there. |1 worked iIn the shelter where
it is.

Q. Right. But I mean, you don’t know iIf 1t was
taken down after the lockout?

A. Well when we came back to work i1t wasn’t
there. The shelter had been remodeled. So at some
point 1t was taken down.

Q. Okay. That’s all. Just trying to...

A. Okay .

Q- ...Find out where your understanding came from
in response to counsel for the general counsel’s
question about how long the lockbox was up. Did
you ever ask Mr. Stahel, “What did you do with my
lockbox?"

A. I didn’t.

Q. You didn’t?

A. Did not.
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Q. Okay .
A. I don’t know that he did anything with 1t.
They remodeled the shelter when we were out. 1°m

assuming i1t got put in the trash bin somewhere.

Q- And “they” again means the company?

A I say “they”. The company remodeled a lot of
the unit shelters when we were on lockout.

Q. So you’re telling us that when you went back,

you noticed 1t was gone?

A. Correct.
Q. And you never asked anybody about i1t?
A. Correct.

Q. Okay. Now In addition to Mr. Stahel, did you
talk to any other members of management or
supervision with the company from the time you
first talked to Mr. Stahel on or about February 9th
until the day of the lockout, May 1, 2021, about
the decert?

A. No.

Q. Did you have any conversations with anybody
besides Mr. Stahel 1n management with the company
from May 1st until the time you filed the petition?
A. Did 1 have communication with anyone?

Q. About the decert? With anybody in management?

A I don’t believe so, no. | communicated with
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my bosses that were there. Just asked them how
things were going. Every now and them one of them

would call and check up on us. Just our group of

employees.

Q. Sure. 1°m just asking about the decert...
A. I don”t believe so.

Q. I’m not trying to ask you about other stuff.
A. I don’t believe so.

Q. Okay. So when you talked to these managers

that were checking up on you, did they ever ask you

anything about the decert?

A. No.
Q. Would they know you were involved In i1t?
A. I sent out the emails before we left, so I

think everybody probably knew, yeah.

Q. I mean, you didn’t send email to the managers,
though, did you?

A. No. They got spread around pretty quick,
though.

Q- You know that, but no one ever said anything
to you? No manager ever acknowledged that you were
involved in the decert?

A. I don’t believe so. Acknowledged? 1 don’t
know .

Q. Well you said that you know the word got
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spread around. I mean | guess, iIs there a reason?
Do you have some evidence of that?

A. The whole yard was talking about i1t.

Q- What’s that?

A. The whole yard generally was speaking of the
negotiations, the decert. 1 mean, 1t was common
topic at the time in the yard.

Q. And supervisors were present during these
conversations. Is that how you think they would
have known about you?

A. I would assume so. | don”t know. Yes.

Q. Okay .

JUDGE WEDEKIND: When you say the whole yard,
are you referring to not only...

THE WITNESS: 1 apologize. So ExxonMobil
Beaumont Refinery as a whole. So, yeah whether it
be bosses, employees, pipefitters, operators, the
entirety of the refinery. It wasn’t --
Negotiations in general are not small events.
They’re always the topic of conversation before
they happen and during.

JUDGE WEDEKIND: Okay, thank you.

MR. FLYNN: May 1 have just a little break,
Your Honor, to talk to the counsel?

JUDGE WEDEKIND: Sure. Off the record.
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[OFF the record]

JUDGE WEDEKIND: Any further questions for the
Union?

MR. FLYNN: Yes, Your Honor.

JUDGE WEDEKIND: Okay.

MR. FLYNN: I have a few more questions.
Q. BY MR. FLYNN: Mr. Sanderson, in those
conversations that you’ve told us about with Mr.
Stahel where you were requesting roster updates,
you recall those?
A. BY THE WITNESS: Yes.
Q. Okay. And you were -- 1 think you told us, and
I apologize 1T I°m repeating myself, but 1 want to
kind of clarify my own question and your answer,
you were needing those roster updates so that you
could keep track of your decert signatures to make
sure you were getting people who were still iIn the
unit?
A. Right. Decertification petition or the
showing of iInterest from that has to reach 30%.
It’s 30% of the current represented employees, from
what 1 understand. Of the bargaining unit, |
believe 1t’s called. And that changes as people
retire, quit. The number needed fluctuates with

that. To hit that 30%.
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Q. Could you tell us just roughly your best
recollection of how many times you had to ask him
for those?

A. Oh, God. A lot. |1 don’t a have a number for

you. | mean it’s...

Q. Would you say multiple times? 1Is that...

A. Easily.

Q. Is that okay?

A. Yes.

Q. And did you ever tell him why you kept asking
him for all that information? Or did he ask you?
A. I don’t know that he asked me. 1 may have
shared. I don’t -- I°m speculating at this point.
I don’t recall conversations, all of them, right.
I don”t know.

Q. No, I appreciate that. So, just to make sure

I understand, you don’t recall whether he asked you

why you needed the information. Correct?

A. I don’t believe -- Well 1 say, “I don’t
believe” -- 1 don’t know. 1 don”’t know.
Q. And 1 guess the answer would be the same as to

whether you...

A Can I clarify for you?
Q Sure.
A. Yeah, so, when I received the Q&A memo sheet
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from him, after 1 initially contacted him, so

shortly after February 9th, 1 asked him for a roster

of represented employees. At that point, 1 believe
I expressed to him for decertification. If 1
choose -- Because | hadn’t decided at this point

that 1 was going to go forth with decertification.

So, 1T 1 choose to go forward with decertification,
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I1°’d like an updated list.

So, yes, I would say | expressed to him why 1
wanted those.
Q On your TFTirst exchange about that subject?
A I believe so, yeah.
Q. Okay, and I don’t recall whether 1 asked you
or whether you told me, did you ever keep Mr.
Stahel informed of your numbers? Your progress on
your numbers.
A. All information 1 shared with numbers were
posted publicly on a Facebook page.
Q. My question to you is did you ever share that

with Mr. Stahel in one of these multiple

conversations?
A. I don’t believe so.
Q. Did you ever tell him it was on your public

Facebook page?

A. I don’t know.
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Q. Did you and him ever talk about your Facebook
page?
A. I don’t believe so. Wait, no. Let me take

that back. There were a time or two that I asked
him 1f information would get me in trouble, i1f 1
posted 1t, with the company. Right? 1 mean, I’m
trying to protect my job...

Q. Absolutely.

A. ..-.and do the decert. So there were times
that 1 shared information with him, what 1 was
going to post, or thought about posting, and wanted
to make sure that 1t was not going to In any way
affect me disciplinary wise at work. Because from
my understanding, during a lockout or a strike,
there are still potential disciplinary actions that
can happen via company to employees.

Q. Yes. And do you recall what the subjects were
that you asked him to kind of clear for you?

A. I don”t. No.

Q. In any of those cases, can you recall whether
he told you, “Well, that’s okay. That’s not a
problem.” or, “Well no, you better not say that.”
A He referred me back to them. There i1s use
guidelines with the company for just about

everything. Email, this obviously was an email.
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There’s conduct guidelines. He referred back to
those every time 1 had asked about something.

Repeat the question. Let me make sure 1 can
answer you right.

MR. FLYNN: Sure.
Q. BY MR. FLYNN: Were there ever any instances
where Mr. Stahel told you, In response to your
question about, you know, “Can I put this on my
Facebook page? 1 don’t want to get in trouble with
the company.” If I°m understanding you correctly...
A. BY THE WITNESS: Correct. Yes, yes.
Q- Where you remember Mr. Stahel telling you,
“Well, no. |1 don’t think you ought to post that.”
Or to the contrary, “Yeah, that’s fine. Go ahead.”
Just like he said iIn the...
A. He never told me what to post. It was
Q. I didn”t finish my question, and that wasn’t
exactly my question. But what I was saying 1is,
like he told you In the email -- You sent him an
email and said, “Can 1 do this?” and “Can | do
that?” and we have that in evidence In one of the
joint exhibits, | think you looked at a minute ago.
Right?

THE WITNESS: Point me at it so I can answer

correctly.
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MR. FLYNN: 1 don’t remember which one it 1is.
Is 1t...

MS. SHAPIRO: 787

MR. FLYNN: 78? You actually pointed out the
email a minute ago.

I think 1t was the March, early March, where
you sent him, 1 think, 3 questions.

THE WITNESS: Okay, yeah.
Q. BY MR. FLYNN: Which one i1s that?
A. BY THE WITNESS: 78 with an arrow.

Q. Okay and so, in that instance you asked him

three questions and he gave you three answers.

Right?
A. Yes.
Q. Okay. So, my question is, when you asked him

about posting something, because you were not sure
whether you were going to get in any trouble with
the company, and again 1’m just paraphrasing, okay.

The record will speak for itself as to what
you said that you said to Mr. Stahel. 1’m not
trying to change anything.

So, when you had that kind of conversation, do
you recall whether there were any iIncidences where
Mr. Stahel said, “Hey, that’s fine. That’s not a

problem. You can post that.” Let’s just start
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with one at a time.

Go ahead.
A His responses to all of those questions were
identical or very similar to an email he sent me.
Just so | can be clear, the first email 1 was going
to send out to the represented employees, on March
8th or 9th, that first email 1 sent, | pre-sent that
email to Mr. Stahel and said, “Does this meet the
guidelines?” And he just simply referred me back to
the guidelines and said he -- maybe he said he
can’t comment on content. And that was the
response, consistently, from him.
Q. Okay. So, did you follow that process of like
pre-sending things to Mr. Stahel for all the emails
that you sent out?
A. No.
Q. How many times did you do that? If you can
remember.
A. IT not just the first one, maybe just the
first two. 1 don’t believe 1 sent any of the other
ones to him.
Q. Okay. And 1 thought we were talking about
contacting Mr. Stahel before you put something on
your Facebook page. [Is that a misunderstanding on

my part?
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A. No. We can carry that same thing 1 said iInto

the Facebook posts and say that I did send a couple

to him. I don’t know how many. Not all. Not even
the majority. At some point, | said, “hey is
this”-- things that | may have questioned. |Is

this a borderline post as far as the company is
concerned? Right? And 1 received the same response
that 1’ve described to you about the emails. He
can’t comment on content and to refer back to the
guidelines basically, yeah.
Q. Okay. So there weren’t any emails that you
had with him where he said “yes” or “no’?
A. I don’t believe so.
Q. Right, okay...
MR. SCHUDROFF: Objection. The grounds are --
I’m sorry. The objection iIs to the relevance
because the allegation in the complaint paragraph
7.A is that about March 6, 2021, Respondent by
Andrew Stahel permitted Brian Sanderson to fasten
and affix a lockbox on his property at the Beaumont
facility for employees to deposit signed
decertification and or disaffection petitions.
These questions that counsel are now -- IS now
asking go well beyond the scope of this complaint

allegation.
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JUDGE WEDEKIND: General counsel? What’s your
position?

MR. DOOLEY: Your Honor, there’s no allegation
that the company allowing him to use the company®s
email system was unlawful in this case, if that
answers your question. But we do have some
concerns just about the -- you know, the extent of
Mr. Sanderson’s communications with Mr. Stahel,
obviously.

MR. SCHUDROFF: Which were not put in the
complaint.

MR. DOOLEY: I mean, the extent of the
communications between, you know, representatives
of Respondent and Mr. Sanderson during the process
just goes to our overall theory that the lockout
was intended iIn part to support the decertification
effort.

JUDGE WEDEKIND: Well that’s what I°m focusing
on.

So, you have a separate -- you have separate
allegations about the lockout being in (inaudible)
of the decert effort?

MR. DOOLEY: Correct.

JUDGE WEDEKIND: And then you have this 8(a)l

assistance to the decert effort which would have
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converted the lockout. And that’s where you list
what was just mentioned.

MR. DOOLEY: The lockbox?

JUDGE WEDEKIND: Yeah, you mentioned certain
things. That’s actually a separate -- paragraph 7.
Yeah, the lockbox.

MR. DOOLEY: Correct.

JUDGE WEDEKIND: And then you have paragraph
11, which I believe i1s what -- Mr. Stanley? Was
referring to. That’s what you said?

MR. SCHUDROFF: Oh, I°m sorry. I’m just -- I°m
Dan Schudroff. My apologies, | switched seats...

JUDGE WEDEKIND: I told you not to switch
seats.

(laughter)

MR. SCHUDROFF: My apologies.

JUDGE WEDEKIND: Alright, anyway...

MR. SCHUDROFF: My apologies, Your Honor.

JUDGE WEDEKIND: So, what the bottom line is,
the general counsel nowhere in this complaint is
alleging that 1t was unlawful. That they let him
use, let the witness use the business email.

MR. DOOLEY: That’s correct. There was no
finding of violation on use of the employer’s email

system as a (inaudible) violation.
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JUDGE WEDEKIND: Okay, so...

MR. SCHUDROFF: And just to be clear, Your
Honor, I1°m sorry. That was a charge allegation
which either was dismissed or withdrawn.

JUDGE WEDEKIND: Okay. And so you’re not going
to rely on that 1n any way as evidence that the
lockout was motivated. ..

MR. DOOLEY: Not just that -- the pure fact
that he was using the company’s email system.
Again, his communications Stahel directly are going
to be relevant, obviously. But his communications
with other employees about the lockout using the
company’s email system, that part, we are not
concerned with.

JUDGE WEDEKIND: Well, why is i1t obvious that
his communications with Stahel are relevant?

MR. DOOLEY: Well Stahel (inaudible- coughing)
representative.

JUDGE WEDEKIND: No, I understand, but why is
that. ..

COURT REPORTER: Can you repeat that?

JUDGE WEDEKIND: The coughing, yeah.

MR. DOOLEY: Andrew Stahel i1s an HR
representative. And the reason Mr. Sanderson’s

communications with him are relevant is obviously
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because, you know, part of our theory in this case
iIs that one respondent was assisting with the
decertification effort and two the lockout was tied
to the decertification effort.

JUDGE WEDEKIND: But there’s nowhere in that
complaint does 1t allege that Mr. Stahel did
anything during a conversation with the witness
that constituted an unlawful assistance. That’s
the point, right? That’s the -- These questions...

MR. DOOLEY: well, he allowed him to set up the
lockbox. He’s the one who expressly gave him
permission to set up the lockbox. And, you know,
the complaint allegations are there. Obviously we
want to explore the extent of these communications.
We received, you know, responsive documents through
the subpoena and there are still outstanding
responsive documents that the subpoena -- You know,
we want to explore these issues to make sure
there’s nothing else there that we didn’t catch
during the i1nvestigation.

JUDGE WEDEKIND: Okay. Are you almost done, by
the way?

MR. FLYNN: Yes, sir.

JUDGE WEDEKIND: The objection was a little

late, I think. And we already have all this iIn.
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So 1t seems to me that we have enough about that

issue. Because i1t’s not directly plead in the

complaint. 1It’s not clear to me that anything so
far -- at least the general counsel i1s not going to
argue -- 1t’s not clear whether the general counsel

IS going to argue that anything that you elicited
so far is going to support the allegation. The
allegations in the complaint.

So, are you done with this line of
questioning? Or did you have something else?

MR. FLYNN: I was done asking him about the
email between him and Mr. Stahel but I want to ask
him about the conversations that were separate
apart from the emails.

JUDGE WEDEKIND: Okay. For what purpose?

MR. FLYNN: Well, to find out more about what
the company’s involvement was in the
decertification campaign.

JUDGE WEDEKIND: Okay, I think 1°m going to
allow 1t. Not necessarily -- It may not be
directly relevant, but there are other issues in
these proceedings besides the actual allegations.
Right?

MR. SCHUDROFF: There are other complaint

allegations, but again...
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JUDGE WEDEKIND: Well I mean 1t -- In terms of
-—- It’s clearly related. 1°m going to allow i1t for
that reason.

MR. SCHUDROFF: I’m sorry, Your Honor. Just
clearly related to it from...

JUDGE WEDEKIND: To the allegations in the
complaint. 1t’s the same time period -- we’re
going to have witnesses testify and it may be
relevant to the credibility of some of the
witnesses.

Go ahead.

MR. FLYNN: Thank you, Your Honor.

Q. BY MR. FLYNN: Mr. Sanderson, we were talking
about the email exchange you had with Mr. Stahel
where you were pre-sending him emails that you sent
to the bargaining unit or pre-sending him posts
that you put on your Facebook page, okay? And you
already told us what you discussed iIn the emails.
My question about that subject i1s were there any
phone conversations about those subjects?

A. BY THE WITNESS: Probably, yeah. Sure.

Q. And do you remember what you said and what he
said?
A. No, 1 don’t remember the specifics of phone

conversations. Typically 1T I had a request via a
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phone call he would tell me to put 1t in writing.

I would either email and or text him the requests.
IT 1t was something he could provide, he would
provide i1t to me.

Q. Okay. As far as providing you something, you
had mentioned you had asked him questions about
negotiations and he told you he couldn’t talk about
that?

A. Depending on the question and answer. Well,
depending on the question. Depends on what 1t --

Some answers were yes, some were no, right?

Q. So he did give you some information about
negotiations?
A. I think -- If he was actively involved iIn

something that was not complete or something the
company wasn’t prepared to send out a notice on, |1
was generally told no.

Q. Did he send you copies of any of the union’s
proposals from. ..

A. I don’t remember. | received a copy of more
than one proposal from the company and the union,
but I don”t remember i1If 1t was through Andy or if
it was through a coworker that obtained them from
someone else.

Q. Okay. And 1 think you had mentioned that you
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gave your affidavit to Mr. Stahel back, was it
November of 20227
A I’m making the educated guess of November.

MR. SCHUDROFF: Objection. This now goes
beyond the scope of the -- what was sustained
before. Or what was permitted.

JUDGE WEDEKIND: What was the question again?

MR. FLYNN: 1 was just -- | have some
additional questions about his meetings with the
company and | believe he said he gave the affidavit
to Mr. Stahel iIn November of 2022. Whatever the
record says. 1°m not re-asking him that question,
I’m just using that date as a marker.

JUDGE WEDEKIND: For what question? For what?

MR. FLYNN: To ask him about other meetings
he”s had about his testimony with the company
representatives.

JUDGE WEDEKIND: Okay, and why are you asking
him that? We have an objection, just tell me why
you’re asking. We have an objection to your
question, so. Right?

MR. SCHUDROFF: Yes.

JUDGE WEDEKIND: Alright, so. What’s your
response?

MR. FLYNN: Well, Your Honor, 1 asked him
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previously, when he testified that he met with the
company lawyers, and there was no objection to that
question. 1 just am following up on that. 1 left
off some other questions about how many times did
he meet? How long did he meet? That’s...

JUDGE WEDEKIND: Okay, and when -- What’s your
objection?

MR. SCHUDROFF: 1 think that was already asked
and answered on general counsel’s case iIn the
examination of this witness.

JUDGE WEDEKIND: Wwell, yeah, there was some.
I’m going to overrule the objection for now. Again
it goes to what the witness -- 1 don”t need to get
any more detail. Go ahead.

MR. FLYNN: Thank you, Your Honor.

Q. BY MR. FLYNN: Mr. Sanderson, you’d mentioned
that you’d given the affidavit, | believe to Mr.
Stahel, back in November of last year. And that
was the first meeting you had about your NLRB
testimony. Is that my understanding?

THE WITNESS: What do you mean, NLRB testimony?

MR. FLYNN: Well you gave a copy of your
affidavit...

THE WITNESS: So we’re calling the affidavit

the NLRB testimony?
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MR. FLYNN: Yes.
A. BY THE WITNESS: Okay, yes. Correct.
Q. BY MR. FLYNN: Okay. And so, from that date up
until today, have you had any other meetings with
the company representatives about your testimony
here today?

MR. SCHUDROFF: Objection. What is the
relevancy of these questions?

JUDGE WEDEKIND: It’s just that -- It’s
obvious, right? Would you want to have the witness
step out? Should we have the witness step out?

MR. SCHUDROFF: Please.

JUDGE WEDEKIND: Okay.

Would you mind stepping out for a minute?

Okay. 1t goes to bias. Credibility. 1 mean
that’s obvious...

MR. SCHUDROFF: Okay, fair enough.

JUDGE WEDEKIND: Can you bring him back?

MR. DOOLEY: Thanks, Your Honor. Oh, you got
it, Mark? Thank you.

JUDGE WEDEKIND: Okay. You can continue.

We have a relevance objection overruled.

MR. FLYNN: You probably forgot the question.
Or maybe not.

THE WITNESS: Give me a little more credit than
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that.

MR. FLYNN: Okay. Good.

THE WITNESS: No, no. Please ask again. Make
sure I’m answering the right thing.

Q. BY MR. FLYNN: Again, we talked about when you
gave Mr. Stahel your affidavit back around November
of last year. There was nobody else present for
that meeting. Correct?

A. BY THE WITNESS: No, that -- most of these
people were, that you had me name earlier.

Q. Oh, okay. The company lawyers.

A. Sure.

MR. SPITZ: Only because there was a meeting In
November 2022? Just want to make sure he’s --
we’re all clear on what he’s answering. It’s
gotten a little jumbled.

MR. FLYNN: Yeah, the November 22 when you
gave the affidavit, there were -- the company
lawyers and Mr. Stahel were there.

A. Correct. Yes.
Q. Okay. And where did you all meet?

MR. SPITZ: You know what? 1I°m sorry. Can we
excuse the witness for one second?

JUDGE WEDEKIND: Sure. Would you mind stepping

out again?
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MR. SPITZ: So I -- Look, I mean, I guess this
goes to -- I mean, we can clear 1t up on redirect
or whatever, but you guys have an email that he
sent to Mr. -- Okay. Alright. I’m sorry. 1I..

JUDGE WEDEKIND: Okay.

MR. SPITZ: We withdraw that and we can...

MR. DOOLEY: Is there an email we don’t have?

MR. SPITZ: There is -- we responded in full to
your subpoena.

MR. DOOLEY: Can you. ..

MR. SPITZ: No.

MR. DOOLEY: Are you claiming privilege as

to...

MR. SPITZ: No, not at all.

MR. DOOLEY: ...some email? So there’s no
email?

MR. SPITZ: Take a look at -- take a look at
your subpoena. We have represented that we
responded in full to your subpoena.

MR. DOOLEY: Well my understanding, and 1
brought this up to Stanley just briefly a few
minutes ago, Mr. Sanderson mentioned some instant
messages with Mr. Stahel by skype or some kind of
other messaging system. 1 haven’t seen those. It

sounds like there might be some email that wasn’t
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produced.

MR. SPITZ: There was -- | am representing to
you 100% that we responded with 100% with the
emails that you requested within the scope of your
subpoena.

MR. DOOLEY: 1 guess 1’11 just have to take
your word for it. The iInstant messages, are those
something we can...

MR. SPITZ: The instant messages we could
explore. I don’t know that those are preserved and
honestly 1 didn”’t know anything about instant
messages.

MR. DOOLEY: Okay. And 1 understand the text
messages between Sanderson and Mr. Stahel, we will
be getting at some point.

MR. SPITZ: That you will be getting.

MR. DOOLEY: Okay.

JUDGE WEDEKIND: Okay, so there is attorney
client objection?

MR. SPITZ: No, no we’re not claiming...

JUDGE WEDEKIND: Okay. We can bring him back
in. Thanks. Alright, so. Continue.

MR. FLYNN: Thank you, Your Honor.

Q. BY MR. FLYNN: Mr. Sanderson, now back to this

meeting when you gave the company representatives,
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the lawyers, and Mr. Stahel your affidavit, do you
recall approximately how long that meeting was?

A. BY THE WITNESS: 1 don’t. An hour-ish.

Q. And where was it located?

A. At ExxonMobil. [In their -- they call it the
Bob. Their main office building.

Q. Okay. And do you recall the discussion?

A. They were -- This was a post filing
decertification effort, which happened in October.
They asked me questions about -- There were a bunch
of NLRB cases open. | believe all the questions
were associated with NLRB allegations at that
point. They questioned me about those.

Q. And have you had any other meetings between

then and today...

And when were they?

A. Yes.

Q. ..with the company lawyers?
A. Yes.

Q. How many?

A. Two.

Q-

A.

The most recent was February 8th or 9th,
whichever one of those i1s a Thursday, of this year.
Mr. Dooley had emailed me and that was the day I

was available to meet with folks. They asked first
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so | ended up there. Prior to that,

JUDGE WEDEKIND: “They” meaning? |1°m sorry
just. ..

THE WITNESS: 1 apologize. |I°m sorry.
ExxonMobil attorneys.

JUDGE WEDEKIND: Okay. They asked you first to
do what?

THE WITNESS: There’s obviously two
subpoenas. ..

JUDGE WEDEKIND: Okay.

THE WITNESS: One from, 1 believe i1t’s --
Jackson Lewis is the firm that sent i1t. And one
from, 1 believe, Mr. Dooley is the one that signed
on that one.

MR. DOOLEY: It’s signed by the general counsel
but 1t was iIssued...

THE WITNESS: Yeah, the NLRB.

MR. DOOLEY: ...by our office. Yeah.

THE WITNESS: 1 apologize. And then both
parties reached out to me at different times and
asked 1f I could have discussions about today.

JUDGE WEDEKIND: Okay. Thank you.

Q. BY MR. FLYNN: So, you said the company...
A. BY THE WITNESS: There was one more meeting |

didn’t tell you the time frame on. It was in
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Beaumont. It was at Exxon. It was prior to
February 9th. 1 do not remember the time frame on
it.

Q. Okay, well let’s just go to the February 8 or
9 meeting. You said you got a subpoena from the

company and from the counsel to the general

counsel .

A. NLRB.

Q. Right.

A. Yes. Okay.

Q. They both contacted you to talk?

A. Yes.

Q- In person, 1 guess. Or by Zoom or something.
A. Initially, by -- seen by a person initially,

and Mr. Dooley offered zoom towards the end of the
email exchange.

Q. Because the company contacted you first, you
met with the company lawyers?

A. Well I was already meeting with the company
when Mr. Dooley asked or when 1 responded back and
said, “Hey, 1°m meeting. At this day at this time,
I’m available this day.” He was unavailable.
Meeting 1n, 1 think a different location at the
time. He emailed me another time frame. |1 was

working so I was unavailable. He emailed me
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another opportunity to zoom. | didn’t respond back
to that one. | was working that day also.

Q. Okay, so. I1’m a little fuzzy about your
answer about -- 1 thought you said the company

asked you First so met with them.
A. Well I had already had theirs scheduled by the
time Mr. Dooley -- is 1t Mr. Dooley?

MR. DOOLEY: Yes.

THE WITNESS: 1 apologize.
A. BY THE WITNESS: When he emailed me, I had just
set up a time to meet with them.
Q. BY MR. FLYNN: And you just described to -- for
us that you had not met with Mr. Dooley at all.
A. Correct.
Q. Okay. So, what was discussed in this meeting
on February 8 and 9 with the company lawyers?
A. They told me what was the general setup of
what was going to happen today. And then they
asked me a pile of questions. A large quantity of
questions. A pile of questions. [I’m sorry. A
large quantity of questions about the events that
we’re talking about today.
Q. Was there anybody In the meeting besides the
lawyers? Was Mr. Stahel there?

A. Andy? Yeah, Mr. Stahel. Blake. That might
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be 1t from the company. The rest may have just

been attorneys.

Q. Okay .

A. I believe that’s right.

Q. Approximately how long was that meeting?

A. Four hours.

Q. And that was located where?

A. ExxonMobil, they call 1t the corporate campus,
it was iIn.

Q. Is that in Spring, Texas?

A. I believe 1t was Spring. North of Houston,
yes.

Q. Okay. And then you had one other meeting in
Beaumont?

A. Prior to that time.

Q. Would you put that iIn January? Or December?
A I’m not giving you a date because 1 don’t have
a reliable answer at this point.

Q Okay. That’s fine.

A. Yeah, I°m sorry.

Q It’s fine. Who was in that meeting?

A I’m trying to see if I -- 1T everyone was
here. So, not everyone | see today. So I know
Blake and Andy were there. And maybe Jason from

HR, 1°m not sure. And most of the legal team that
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we referred to.

Q. Okay. Approximately how long was that

meeting?
A. I don’t recall. 1 don’t -- an hour -- 1 --
you know what? I don’t know. 1°m sorry.

MR. FLYNN: Alright. 1711 pass the witness,
Your Honor.

JUDGE WEDEKIND: Okay.

MR. SCHUDROFF: Could we take 57

JUDGE WEDEKIND: Sure, yeah.

MR. SPITZ: Before we do that do you have any
affidavits that touch on this testimony from other
cases. We only have the one dated May 7.

MR. DOOLEY: That’s the only one that’s
directly related to these cases that I’m aware of.

JUDGE WEDEKIND: Do you want to ask the witness
any question about affidavits? Do you want any
more information about this?

MR. SPITZ: What we -- 1 mean I think he’s
provided other affidavits. 1 know he was i1nvolved
in other charges. 1 don’t know that for sure. 1
suppose it’s really -- The onus i1s on the general
counsel to do a thorough search of his files before
a witness testifies to produce affidavits of any

matter at issue In a hearing.
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MR. DOOLEY: So this is, again, the only one
that’s directly relevant to the complaint
allegations. There were other charges, obviously,
that aren’t directly relevant here. And 1 can
print these all again like we did yesterday and
have the judge review them if we want to go down
that road.

MR. SCHUDROFF: 1 guess, Your Honor, 1 just
don’t know what I don”t know. I mean, 1t’s -- 1
mean “directly relevant” is a little bit of a
loaded term. Are they indirectly relevant? Are
they somewhat relevant?

MR. DOOLEY: I mean, you asked -- Mr.
Sanderson, did you provide any other affidavits to
the company?

THE WITNESS: My answer would --

JUDGE WEDEKIND: To the company?

MR. DOOLEY: Yes...

JUDGE WEDEKIND: Or to the NLRB?

MR. DOOLEY: To the Respondent -- did you
provide any other affidavits that you gave to the
NLRB to Respondent’s supervisors, HR, attorneys?

THE WITNESS: Affidavits 1°ve given the NLRB.
You’re asking i1f I’ve given them to...

MR. DOOLEY: Yes.
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THE WITNESS: .._.ExxonMobil. 1 believe this 1is
the only one.

MR. DOOLEY: Okay.

JUDGE WEDEKIND: What do you want me to do?

MR. SPITZ: 1 don”’t know, I mean. It -—- 1 don’t
know if -- we don’t know 1If the affidavit is -- 1
mean, 1 don’t want to waste everybody’s time, but
on the other hand, Mr. Dooley said they’re not
directly relevant. |If he said they are not
relevant 1°d -- might feel a little differently.
But, “they’re not directly relevant.” is a little
bit of a loaded phrase.

JUDGE WEDEKIND: I don’t know how many
affidavits there are. 1 don"t know when these
cases occured. Were they ten years ago?

MR. SPITZ: Oh, no. They were all within the
relevant -- 1 wouldn’t ask for anything outside of
that one year period.

JUDGE WEDEKIND: Okay.

MR. SPITZ: Not -- truly not trying to be
difficult.

JUDGE WEDEKIND: No, I understand.

MR. DOOLEY: No, 1°m actually not showing -- 1
was thinking he gave one, at least one, 1In

conjunction with one of the CV charges but this 1s
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the only one that 1°m showing. So I think we’re
all squared away.

JUDGE WEDEKIND: Can we just ask the witness?

MR. DOOLEY: Yeah, do you remember i1f you...

JUDGE WEDEKIND: How many NLRB affidavits have
you given?

THE WITNESS: NLRB has questioned me multiple
times, but I believe that’s the only affidavit I’°ve
signed and sent iIn.

MR. DOOLEY: Okay. That’s sound...

JUDGE WEDEKIND: That helps, then.

Alright, let’s go off the record. Do you still
want five?

MR. SPITZ: Five.

[off the record]

JUDGE WEDEKIND: Alright, any requests?

MR. SCHUDROFF: Yes, Your Honor. An inquire?

JUDGE WEDEKIND: Sure.

CROSS EXAMINATION

MR. SCHUDROFF: Good morning, Mr. Sanderson.

My name is Daniel Schudroff. [I°m counsel for the

company .

Q. BY MR. SCHUDROFF: On direct examination, you

testified that you’ve worked at the Beaumont Exxon

site since 20127
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A. BY THE WITNESS: 1 didn’t give a date, but i1t
was 2012. April, I believe.

Q. And your current position Is a stepped up
supervisor, right?

A. Correct.

Q. How -- Do you happen to know, how many stepped
up supervisors are there at the Beaumont facility
right now?

A. I don”t know. I don’t have a direct number.
It’s a lot. Mechanical’s got a large portion of

it. We have a lot of step ups in the CCB right

now.
Q- Is 1t more than ten?

Yes, easily.

More than twenty?
A. Speculating, but 1 would venture to say so.
Yes.

Q. More than thirty?

A. Potentially.

Q- As a step up supervisor, are you in the
bargaining unit represented by Local 13-2437?

A. Yes.

Q- You may have mentioned this during the direct
examination, but are you a dues paying member of

the union?
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A. Not currently.

Q. When, 1f at all, were you a dues paying member
of the union?

A. From 6 months post hire date, which i1s normal,
til 2015. So approximately three years.

Q. Why did you stop paying dues in 20157?

A. Negotiations were dragging on and the
remaining requests to vote, to be heard, as a union

member. Those were denied and not allowed, so. 1

figured if 1 couldn’t vote | wasn’t going to pay

them.
Q- Vote on what?
A. I’m sorry. Have a chance to vote on a

contract. Any contract.

Q. At the time, back In 2015, did other
bargaining unit employees share this similar
sentiment with you?

A. Wanted to have their voice heard? Yes. Being
able to vote.

Q- Mr. Sanderson, during the direct examination,
you were asked about a meeting between you and Mr.
Andy Stahel on February 9, 2021. Do you --
February 9, 2021. Do you remember that testimony?
A. It was a phone call. Yes.

Q. A phone call? Did you meet with Mr. Stahel
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after that phone call?

A. Shortly after.

Q. Okay. When you physically met with Mr.
Stahel, who initiated the dialogue between the two
of you?

A. 1 did.

Q. Mr. Sanderson, why did you initiate this
meeting with Mr. Stahel?

A. Concerns that things were going to be worse
than 2015. Not just an extremely late contract,
but that there would be a work stoppage.

Q. And what gave you that impression?

A. The company appeared to be more prepared in
2021, wait, twenty -- 2021. Sorry. Make sure my
dates were right. 1In 2021 for a work stoppage than
they were 1n 2015. In 2015 there was a -- There
appeared to be, I don’t know, some tension, but i1t
didn’t seem to be as -- The company didn’t have
people training from, | guess the previous October
like I°ve mentioned, to make sure they could do our
jobs 1T we weren’t there.

Q. Okay, any other things that you saw that gave
you that impression?

A. Negotiations were going poorly. The company

put up their offers. The union -- I don’t -- | was
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concerned because i1t didn’t look like the union put
a solid initial offer. And then they started
asking for things that seemed, at least to us, like
there was no way you guys would agree to it. So,
it looked like i1t was going not a good direction.
Q- And when you say “they”, I’m sorry, who are
you referring to?

A. ExxonMobil negotiators, whoever was
negotiating or their superiors agree to. 1
remember seeing something in the contract about
asking for the CCB jobs back to be union
represented. There was a strike over that in, 1°m
guessing *88. | just didn’t see that being a
likely offer that would go anywhere.

Q. So Mr. Sanderson, it sounded like you
monitoring collective bargaining negotiations

between the company and the union and back in 2021,

right?

A. Yes.

Q. How were you monitoring these...

A. Company sent out...

Q. I°m sorry...

A. I1°m sorry.

Q. ..wait. I1°m sorry. Let me make sure | asked

the question first before you answer that question.
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So you and I don"t talk over one another.
So, how were you monitoring those collective

bargaining negotiations between the company and the

union?
A The union was sending out updates on their
Facebook page. 1°m not a member of that, but a

coworker shared that with me. And also, the
company was sending out EIB, or Employee
Information Bulletins, 1 believe 1s what it stands
for, updating employees on negotiations.

Q. You mentioned the Facebook updates from the
union just now. Do you know how many employees
would have received those Facebook updates?

A. From my understanding, 1f you were a paying
member in good standing with the union under their
standards, you were accepted onto that Facebook
page. Did you ask me how many?

Q. I did, yeah. But let me ask you a follow-up
question. You mentioned that you got the Facebook
post that you had second hand from another
employee?

A. Yeah. People take screenshots and share them.
Or your coworker gets an update on his phone while
you’re at work and they share it with you.

Q. Mr. Sanderson, 1°d like to direct your
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attention now to late January of 2021. Do you
recall the company issuing the union a last, best,
and final offer?

A Yes. Yes. Yes, | do.

Q. What were your thoughts about the company’s

last, best, and final offer at the time?

A. Personally?

Q- Yes.

A They were asking a lot but 1t was feasible
enough to -- for us to all keep our jobs and get

paid fairly well.

Q. What 1f any actions did you want the union to
take In connection with the last, best, and final
offer that the company had presented?

A. To give the employees an opportunity to have
their voice heard on i1t. Hopefully a vote.

Q. And why did -- 1°m sorry. What’s wrong? To
your knowledge, did the union schedule a vote on

the last, best, and final offer at that time?

A. No.
Q. I1°m sorry?
A. No. No.

JUDGE WEDEKIND: I have to remind you. 1 know
iIt’s -- you’re anticipating the question but you

need to wait until 1t’s finished because we’re
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recording, and 1t’s tough on the transcriber like -
- You’re talking, he’s talking. 1t’s very
important.

THE WITNESS: Sorry.

JUDGE WEDEKIND: It’s alright. Thanks.
Q. BY MR. SCHUDROFF: We may have covered this
just a second ago, but was voting on the LBFO an
important issue to you?
A. BY THE WITNESS: Yes.
Q. Why was that?
A. For dues paying members, 1 think they have the
right to be heard in negotiations. There iIs a
small team that goes iIn and negotiates. But the
union is made up of 1ts members and the members
should have the right to be heard.
Q- Mr. Sanderson, who if anyone from company
management encouraged or suggested that you enquire
about decertification?
A. No one.
Q. Did you ever prepare a decertification
signature sheet?
A. I did.
Q. Who, 1f anyone, from the company assisted you
in preparing the decertification signature sheet?

A. No one.

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N N N NN P P P R R B R R R R
A W N P O ©O 0O N O O A W N +— O

25

222

Q. Did Mr. Stahel help you?

A. No.

Q. How then did you figure out what language to
use on the decertification sheet?

A. NLRB’s website has guidelines for the
standards of their petitions and examples. And so,
yeah. That’s where 1 found it.

Q. When you first met with Mr. Stahel back iIn
February of 2021, did you tell him why you were
thinking about decertifying the union?

A. Ask me one more time. Let me -- I°’m mulling
it over.

Q. Back in February of 2021, did you tell Mr.

Stahel why you were thinking of decertifying the

union?

A. Yeah, at the time -- Yes. Do you want to hear
why?

Q. Please go ahead. Please explain. Tell me
more, yes.

A. At the time 1t wasn’t -- 1t wasn’t that I
thought decertif -- 1 didn’t think that

decertification was feasible, nor did 1 think it
was the fastest option to stay at work. But I
thought 1t may light a fire under the union to get

a contract in front of the employees. Bit of a
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scare tactic is how It started, to attempt to get a
little bit of control back to the employees iIn
negotiation?

Q. I’m sorry, and did you share that message
directly with Mr. Stahel?

A. I believe 1 did early on, yeah.

Q. Mr. Sanderson, how did you know to go to Mr.
Stahel in the first place? Or to reach out to Mr.
Stahel in the first place?

A. I did a reach out to HR because iIn 2015 there
was a memo obtained by another employee. Which
turns out, 1 believe, to be the same memo that 1
received iIn 2021. And then 1 contacted Mr. Stahel
specifically because his name was on the EIBs that
were coming out from the company.

Q- And just for our reference, EIB, that’s an

employee information bulletin?

A. I believe so.
Q. Mr. Sanderson, in the binder that’s in front
of you, there are joint exhibits. [If 1 could ask

you please to turn to Joint Exhibit 787

A. Okay .

Q Okay, do you recognize this document?
A. I do.

Q Okay, what 1s this document?
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A. It’s an email and a reply to an email. An
email of questions of what i1s was 1 could
communicate with my coworkers and Mr. Stahel’s
reply.

Q. Okay, 1°d like to direct your attention to the
bottom part of that email. Specifically number
three where there’s a reference to a lockbox? Or a

lock dropbox? Do you see where 1°m referring?

Q. Okay. Why did you ask Mr. Stahel about a
dropbox?

A. I wanted a secure location to be able to
receive decertification petitions at the time. |
wanted to secure i1t because 1 knew there would be
some frustration with the decertification effort.
And just from my dealings in the past, | figured
there was a few employees out there that may tamper
with, remove, or-

Q- And did Mr. Stahel respond to your email?

A. He did.
Q. And 1t’s his response to number three in the
email above responsive to -- Was that responsive to

your number three in the email you had below?
A. Yes.

Q. Okay, Mr. Sanderson. Who set up the lockbox?
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A. I did.

Q. Where did you get the materials?

A. I purchased 1t from -- well 1t was a -- 1It’s a
little wall hanging mailbox 1s what the lockbox is.
And i1t was the cheapest lockable wall hanging
mailbox 1 could find at Lowe’s or Home Depot.

Q. Alright. 1 have two documents for
identification purposes that 1°’d like to mark. 1
think we’re up to 117

(Respondent Exhibit 11 & 12, marked for
identification.)

Okay, Mr. Sanderson, 1’ve just shown you has
been marked for i1dentification purposes as
Respondent”’s 11 and Respondent’s 12.

Do you recognize these photos?

A. Yes.

Q. What are these a photos of? Or what did --
What are these photos of?

A. This i1s the Crude A operator shelter and on
one of those you have the lockbox circled.

Q. Okay. And how do you know this to be the

case?
A. I work there.
Q. And are these photos an accurate depiction of

the work area where you work?
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A At the time.

MR. DOOLEY: We”ll stipulate to these
documents.

MR. SCHUDROFF: Alright. So. | guess, Your
Honor, i1f 1 offer them as Respondent 11 and 12.

JUDGE WEDEKIND: Any objection?

MR. DOOLEY: No objection.

MR. FLYNN: No objection.

JUDGE WEDEKIND: Okay. They’re both received.
Thank you.
(Respondent Exhibit 11 & 12 received into
evidence.)
Q. BY MR. SCHUDROFF: Okay, so Mr. Sanderson, if
you could, could you please, looking at R-11, could
you just describe this work area to us?
A. BY THE WITNESS: Sure. Picture’s taken from
the south door of Crude A shelter, which is the
common entrance and exit for everyone.
Q. I’m sorry, we’re looking at R-11 right now.
This 1s -- You’re looking at R-11 right now, right?
Yes, correct, okay. So, yes. Tell us about what
we see In this picture here.
A. The south door to Crude unit A is where the
picture i1s taken from. You walk into a little, 1

don’t know, six foot by six foot holding area.
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That’s away from -- It has a wood spacer, divider
gate that we had built. And then the lockbox is to
the left and then further beyond i1s our desks and
work areas.

Q. Okay. So Mr. Sanderson, in the -- Still
looking at R-11, do you see where the box i1s? The

decertification drop box, do you see where that 1s?

Q. Is there any work that employees perform right

in that area?

Q. Do employees ever post things on the wall iIn
this area? Work area?

A. Yes.

Q. Okay, and are those -- are there -- I’m sorry.

Are there postings depicted in this photo at all,

in R-117

A. I don’t know what those papers are, so I can’t
say -

Q. What -- to your knowledge, what have employees

posted in the work areas, though?

A. Information. You know, papers about
raffles. ..

Q. Anything else?

A. ..-Ffundraisers, bible verses will appear
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periodically. What would you call 1t?
Motivational quotes i1s what 1°m reaching for.
Yeah.

Q. To your knowledge, does the company remove
these postings when they are posted on the...
A. No.

Q. ...side of the wall there?

Mr. Sanderson, have there been any instances
where union representatives would come to the Crude
And unit A operator shelter to speak with
represented employees like yourself?

A. Yes.

Q. And to your knowledge, were those union
related discussions?

A. Yes.

Q. Alright. Did they occur on working time?

A. I believe so. | was working.

Q. Mr. Sanderson, going back to 2015, you
mentioned before that you had stopped paying dues.
Do I have that right?

A. Correct.

Q. Okay. After you stopped paying dues, did
anyone from the union come to speak with you while
you were in the Crude A shelter?

A. Yes.
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Q. What was the subject matter of those
discussions?

A Frustration with my pulling my dues and the
need to support the union.

Q. Mr. Sanderson, how regularly do you check your
company email?

A. On work days.

Q. Alright. And is every email you receive

during those working days, are they completely work

related?
A. No.
Q. What are the kinds of non work related emails

that you receive?

MR. DOOLEY: 1°m going to object to relevance
on this one, Your Honor. We’ve already been over -
- there’s no allegation as to Respondent allowing
Mr. Sanderson to use its email system for the
decertification effort.

MR. SCHUDROFF: It’s one question, Your Honor.

JUDGE WEDEKIND: Okay, overruled. Go ahead.

MR. SCHUDROFF: 1’11 ask the question again.

Q- BY MR. SCHUDROFF: What kind of non work emails
do you receive via email?
A. Volunteer events, food drives, when food’s --

trucks are going to be out of work.
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Q. And do those come from other employees?
Other employees or admins, yeah.
JUDGE WEDEKIND: Other employees or what?
THE WITNESS: 1°m sorry, admins.
Administrative assistants.
Q. BY MR. SCHUDROFF: Mr. Sanderson, has any
supervisor or manager communicated any threatening
-- I’m sorry, anything threatening or negative to
you about the union?
A. BY THE WITNESS: No.
Q. Mr. Sanderson, I’ve just shown you what has
been marked for i1dentification purposes as
Respondent”®s 13. Do you recognize this document?

(Respondent Exhibit 13, marked for i1dentification.)

A. Yes, sSir.

Q- And what is i1t this document?

A. A response back from Andy to a question |
posed.

Q. Is this an accurate copy of the email you

received from Mr. Stahel?
A. I believe so.
Q. Alright.
MR. SCHUDROFF: 1 move to admit R-13 into
evidence.

MR. DOOLEY: No objection.
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MR. FLYNN: No objection.

JUDGE WEDEKIND: It’s received.
(Respondent Exhibit 13 received Into evidence.)
Q. MR. SCHUDROFF: So Mr. Sanderson, why did you
ask Mr. Stahel the question that ultimately
prompted the response that he gave you in this
email?
A. BY THE WITNESS: Let’s see, this was post
lockout, i1t appears. Many untrue things were being
said.
Q- Like what?
A. Like, “If we decertify, we could be fired.”
“1f we decertify, they’re going to cut our pay.”
“1f you decertify, you have no rights as a worker.”
Disparaging remarks that | didn’t believe were
true. And after looking at the National Relations
Act, 1t appeared that they weren’t true but 1
wanted to hear the company’s response to these
questions.

Q. And Mr. Stahel provided that response to you,

right?
A. Yes.
Q. Mr. Sanderson, around this time, i1f you

recall, did other employees ask you whether they

would be able to return to work if the
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decertification effort was successful?

A. Yes.

Q. What 1f anything did you do iIn response to
those questions from those other employees?

A. IT I knew the answer, 1 answered them. |If I
didn’t know the answer, 1 would forward them up to
Andy for clarification 1f the company could
comment.

MR. SCHUDROFF: Okay 1”’m going to do two at
time here. Mark 14 or 15.

(Respondent Exhibits 14 & 15 marked for
identification.)

WITNESS: Thank you.

MR. SCHUDROFF: Getting my steps iIn today.

MR. DOOLEY: If 1t’ll save us any time, 1°m
willing to stipulate to any of the email between
Brian Sanderson and Andy Stahel.

COURT REPORTER: Hey, hold on. We need to go
off record.

MR. SCHUDROFF: Hold on, 1 tripped on
something.

My apologies.

(Off record)

JUDGE WEDEKIND: Okay, back on the record. So

you’ve offered 14 and 15. 1 mean, you’re free to
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ask questions about 1t. But any objections to 14
and 15 coming up?

MR. SPITZ: No, Your Honor.

MR. FLYNN: No.

JUDGE WEDEKIND: Okay. You want them in?

MR. SCHUDROFF: Yes, Your Honor.

JUDGE WEDEKIND: Okay, they’re in.
(Respondent Exhibit 14 & 15 received into
evidence.)
Q. BY MR. SCHUDROFF: Mr. Sanderson, i1if we can
start with R-14, which is in front of you. If you
can turn over to the back page there. In the email
dated Wednesday June 16, 2021 at 1:24 PM, why did
you reach out to Mr. Stahel?
A. BY THE WITNESS: The persistent untruth of
being terminated or having wages cut if

decertification occurs kept being pushed.

Q. Okay .
A. So 1 was looking for concrete evidence from
the past as evidence to potentially -- what -- how

the company would handle it 1f we went through with
decertification.
Q. You also asked about what’s staffing was like

before and after the decertification was like i1In

those instances, right?
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A Yeah, for potential evidence of staffing cuts
that would occur.

Q. Okay. And why’d you ask that?

A Misinformation being spread that we would be -
- staffing would be cut, jobs would be reduced,

unit staffing would go down, 1f the union wasn’t

around.

Q- Misinformation from whom?

A. The union.

Q. You also asked about pay before and after

decertification. Do you see that?

A. I do.

Q. Why”d you ask that question?

A. The union was stating how we could have our
pay cut, reduced, 1f we decertify.

Q- And to your knowledge at that time, were
bargaining unit employees discussing these matters

amongst themselves?

A. Yes. Yes.
Q. Is that why you asked Mr. Stahel that
question?

A. Yes, looking for...
Q. You also asked about layoffs and terminations
following decertification. Do you see that?

A. Yes.
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Q. Why”d you ask that question?

A. Another statement from the union.

Q. Alright Mr. Sanderson, I’m going to ask you to
turn to R-15 now. In this email you asked the
Beaumont polyethylene plant. Do you see that?

A. Yes.

Q. What specifically did you ask Mr. Stahel about
in this email?

A. That they had received a raise. | think 1
referred to i1t as “this year’, but in 2021.

Q- And why’d you ask that question?

A. Because statements from the union that we
would not be receiving raises. ‘“You don’t receive
raises and you only get paid well because you are a
union site.” So | wanted clarity on the non-union
sites that were local, so. Once again evidence
toward what we could expect.

Q. And Mr. Stahel provided you answers to both of
the emails that are at the bottom of both R-14 and
R-15, right?

A. Yes.

Q- Okay, Mr. Sanderson, 1 want to shift gears a
little bit now and talk about the decertification
efforts themselves. When you started discussing

decertification 1n February of 2021, what did you
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believe the likelihood that the union would be
decertified was?

A. Zero.

Q. Why did you think that at the time?

A. They’ve been unionized for -- 1 don”’t know the
exact time frame, 1’ve been told since the “50s.
It’s pretty common in the area and the employees
were used to that setup.

Q. So then what was your goal In iInitiating
decertification efforts, then?

A To try to get the people a vote.

Q. I’m sorry. Try to get the people a?
A. I’m sorry. Trying to get the represented unit
a vote. |1 believe 1 included that on my emails.

IT they won’t let us vote, we can move to

decertify.
Q. And just to be clear, a vote on what?
A. I’m sorry. A vote on a contract, which at the

time 1 believe was the what you guys called the
last, best, and final.

Q. Eventually did you put those communications on
your Facebook page?

A. I did. 1t was the first thing I believe 1
posted on there.

Q. We may have covered this before, but just to

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN P BP R B R R R R B
a A W N P O © 00 N O OO0 M W N + O

237

make sure we did. How many times, i1If any, did you
tell Mr. Stahel the motivation underlying your
decertification efforts?

A. Probably more than once. 1 know -- 1 know
early on I thought it was a pipe dream to decertify
and thought 1t was just a -- hopefully just a
motivational status for the union.

Q. Did you express your goal for decertification
to other bargaining unit employees?

A. Absolutely. Yeah.

Q. Why did you do that?

A. I wanted to get a vote for the members. 1
often said to anyone, “If we’re allowed a vote,
1”11 stop doing this. 1°m done.” And so I -- We

were never allowed a vote so | persisted.

Q. And how did you communicate the -- Excuse me.
That’s wrong. How many times -- How did you
communicate that message?

A. Face to face conversations. | started getting
many visits after | sent out the first email. A
lot of phone calls.

Q. Any other ways?

A. Via email. 1 didn’t say I would stop, I just
said, have an opportunity to -- If we have an
opportunity to vote -- “If we do not get an
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opportunity to vote, we’ll move to decertify.”

Q. Did you transmit that message via social media
at all?
A. I posted those on the Facebook page and

potentially other Facebook posts that included
similar information.

MR FLYNN: We are what?

MR: SCHUDROFF: We’re now at R-15. No, R-16.
R-16. Okay.

MR: FLYNN: 16, 1s i1t?

MR. SCHUDROFF: 16, yes.

MR. FLYNN: Okay.
(Respondent Exhibit 16, marked for i1dentification.)
Q. BY MR. SCHUDROFF: Mr. Sanderson, 1°ve just
shown you what has been marked as for
identification purposes as Respondent’s 16. Are
you familiar with the Facebook account BMRF?
A. BY THE WITNESS: Yes, sir.
Q- How are you familiar with that particular
Facebook account?
A. I created 1t.
Q. Okay. Are you familiar with the Facebook
group Decertify BMRF 20217?
A. Yes.

Q. How are you familiar with that?
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A. I created 1t.

Q- 1°’d like for to, 1f you can, flip through the
stack of documents that 1’ve just shown you. Can
you tell us what these documents are?

A. The quick flip through, it appears these are
my posting to the Decertify BMRF 2021 Facebook
page .-

Q. Okay. To your knowledge iIs -- was the --
these Facebook posts accessible to the general
public?

A. Yes, open to the public.

MR. SCHUDROFF: At this point, Your Honor, we
move to admit Respondent’s 16 into evidence.

MR. DOOLEY: I1°m still flipping through these,
but 1 am going to just raise a general relevance
objection. I don’t know how these are relevant to
this proceeding. Obviously i1t’s clear that Mr.
Sanderson communicated with employees through this
Facebook group as well as through, you know, the
employer’s email system. | don’t know 1f we need a
huge stack of documents to establish that and 1
don’t know that the content of these messages is at
all relevant.

MR. FLYNN: We would -- We would agree with

that, Judge.
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JUDGE WEDEKIND: Why don’t you respond and then

1”1--

MR. SCHUDROFF: Yes, Your Honor. Your Honor,
this 1s a motive case and these documents go to
show that -- they’re a timeline, essentially that
shows that decertification had nothing to do with

the lockout decision, the continuation of the

lockout, or the company’s approach In negotiations.

And they are the sole outward indicator of that.
JUDGE WEDEKIND: Just tell me, yeah 1°m
inclined to let i1t in. Just tell me again, when

was the last, best, final offer?

MR. SCHUDROFF: January 31- 2021.

JUDGE WEDEKIND: And one other question. Are
these i1n chronological order?

MR. SCHUDROFF: Yes, Your Honor.

JUDGE WEDEKIND: So, May 21 is the first --
That was the first one. Is that...

THE WITNESS: 1 did -- hadn’t had -- didn’t
create the Facebook page prior to that, correct.
That was the first.

Mr. DOOLEY: And May 21st would have been after
the lockout began and --

JUDGE WEDEKIND: Also after lockout.

MR. SCHUDROFF: 1711 ask a question about...
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MR. DOOLEY: -- we already established that
this effort began before the lockout.

MR. SPITZ: There i1s an allegation that the
employer continued the lockout because of its
desire to decertify the union.

MR. SCHUDROFF: And 1"m prepared to ask the
witness a question as to why May 21 was the first
time that this was posted.

JUDGE WEDEKIND: Okay, just let me check
something here. Yeah, okay. Overruled. 1711 let
it in.

(Respondent Exhibit 16 received iInto evidence.)

Q. BY MR. SCHUDROFF: Okay, Mr. Sanderson, 1°d for
you to take a look at the first page of R-16. You
can see there i1t’s dated May 21, 2021 -- 22. Do
you see that?

A. BY THE WITNESS: Yes, sir.

Q. Okay. 1Is there a specific reason why this
first post was not until May 21, 2021?

A. I didn”t believe decertification was real or
had a chance at this point.

Q. Mr. Sanderson, did you have access to your --
I’m sorry. Withdrawn. Mr. Sanderson, when did the
lockout commence, 1f you can recall?

A. May first, 1 believe.
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Q. And after -- On or after May first, did you
have access to your company email?

A. I did not.

Q. Who, 1f anyone, from the company assisted you
with preparing this Facebook account?

A. No one.

Q. Were you speaking for the company in your
Facebook posts?

A. No.

Q. To your knowledge, were there other bargaining
unit employees who wanted the union to bring the
company’s offer to a vote at this point?

A. Yes.

Q. How did you know that?

A. There were several text messages, screenshots
of text messages, and second hand information
shared with me about groups or individuals going to
members of the bargaining committee for the union
at the time and promptly being told to be quiet and
get in line.

Q. Mr. Sanderson, prior to May 21, 2021, did you
send emails to bargaining unit employees concerning
decertification?

A. Prior to May 21, *21. Yes. When we were --

pre-May first before lockout when 1 had access to
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the company email.
Q. Did you repost any of those email that you
sent to bargaining unit employees on your Decertify
BMRF account?
A. Five or six of them, yes.
Q. Why did you do that?
A. I wanted the employees internally to know this
was the same person who started it. Hopefully to
have some comfort in being able to respond and
contact. But I didn’t want the public to be able
to see my personal information at the time, so.
You know, try to avoid some extra publicity and
harassment potentials.
Q. And just looking through, 1f you -- the first
five pages -- I’m sorry. 1If you look at page two
of the packet, page three of the packet, page four
of the packet, and page five of the packet. And
even page six of the packet. Is this what you --
Are these the emails that you replicated and
reposted?
A. Yes, sSir.

MR. SCHUDROFF: Thank you. You can put a --
Respondent -- we can put respondent 16 down.
Q. BY MR. SCHUDROFF: Mr. Sanderson, you were the

petitioner of the decertification case captioned

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN P B R B R P R R B
a A W N P O © 00 N O OO0 M W N L O

244

16-RD-283796, right?
THE WITNESS: Is this what I filed in October?
MR. SCHUDROFF: Yes.
A. BY THE WITNESS: Okay, yes.
Q. BY MR. SCHUDROFF: And Mr. Sanderson, you
presented a showing of iInterest along with that
petition. Do you recall that?
A. Correct, yes, sir.
Q. And you fTiled that petition somewhere iIn
October of 20217
A. Late October 2021, yes.
Q. Mr. Sanderson, do you recall the union
scheduling a ratification vote on October 19, 20217
A. They scheduled one late October, correct.
Q- Okay. So does October 19th sound about right?
A. Sounds about right. 1 know i1t was a -- i1t was
after 1 filed the petition, 1 believe.
Q. Okay. What, if anything, were bargaining unit
employees told by the union about the ability to
vote on the offer before November 1, 20217?
A. Told 1f they voted this down, i1t would give
the committee members a couple more weeks to
negotiate and that they would have another re-vote
or be able to vote again, either on the same or

something better by November first.
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Q- Okay. What was the significance of November
1, 20217
A. I believe the offer the company had on the

table was being withdrawn at that time.
Q. Was there anything about a ratification bonus

contained in that offer?

A. I do not recall.

Q. So you mentioned a possible second opportunity
to vote on that contract offer. 1Is that right?

A. On November 1st, yes.

Q. Okay. Did employees ever get that second
opportunity to vote?

A. Never received 1t.

Q- How, 1Ff at all, did the union’s failure to
bring the proposal for a vote affect the number of
decertification signatures?

A. Failing to bring it to a vote allowed me to
hit 30%. Bringing 1t to a vote and then advocating
against voting for it just to say they brought it
to a vote, and promising to re-vote, and not
getting to re-vote, significant Increase in
signatures 1 received.

Q. So are you saying that signatures picked up
after mid-October?

A. Signhatures steadily iIncreased to October to
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hit the 30% and then after, what 1 believe were
several poor decisions from the union, they -- they
increased after that, yes.

Q. And when were those poor decisions?

A. Late October.

MR. SCHUDROFF: Alright so this was the last
email 1 was going to -- well, I guess | have the
decertification memo and the last email 1 was going
to introduce, which I hope Mr. Dooley and Mr. Flynn
will stipulate to the admission of both. 17?2

JUDGE WEDEKIND: Yes.

MR. SCHUDROFF: 17. You do 18. 1’11 do 17.
(Respondent Exhibit 17, marked for i1dentification.)

Alright. This time I°’m just going to
circulate R-17, which i1s the decertification
memorandum that we’ve previously discussed. Which
will probable dispute the authenticity of
(inaudible - walks away from microphone)

MR. FLYNN: 177

MR. SCHUDROFF: 17.

MR. DOOLEY: We"re willing to stip to this
one.

MR. SCHUDROFF: Your Honor, we move for
admission to R-17.

MR. DOOLEY: No objection.
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JUDGE WEDEKIND: Okay, 1t’s received. Thank
you.
(Respondent Exhibit 17 received Into evidence.)
This 1s the Q&A, right? 17 i1s the Q&A memo
from -- that we had testimony about?
(No audible answer)
MR. SCHUDROFF: One more document. [I°m sorry.
R-18. This 1s just another email between Mr.
Stahel and Mr. Sanderson.
(Respondent Exhibit 18 marked for identification.)
Mr. Dooley, Mr. Flynn, any...
MR. DOOLEY: No objection.
MR. SCHUDROFF: No objection. Okay, so. Move
for admission of Respondent 18.
JUDGE WEDEKIND: It’s received.
(Respondent Exhibit 18 received Into evidence.)
MR. FLYNN: No objection.
Q. BY MR. SCHUDROFF: Alright. Mr. Sanderson, if
you could take a look at what has been entered into
evidence as Respondent 18, you can see that Mr.
Stahel responded to you, “Please see the requested
document.” Why did you -- what were you requesting
that prompted this response?
A. BY THE WITNESS: Union claims were that a

represented site gets paid more because they
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receive better pay. It did not -- I did not
believe that to be the case so | requested
information to compare us to sister sites that were
not represented.

Q. And to your knowledge, Mr. Sanderson, had this
document that was attached to Mr. Stahel’s email,
had that been distributed to employees already?

A I don’t think so. 1 don”t know.

Q. You don’t recall?

A I don’t recall.

Q But -- If you could take a look, it does -- It
i1s 1dentified as a memo from the Beaumont Human
Resources department on October 31, 2021. Do you
see that?

A. Correct, yes.

Q. Mr. Sanderson, after you filed the
decertification petition, did employees continue to

sign the decertification petition?

A. After I fTiled the showing of interest of 30%7?
Q- Yes. Yes, Mr. --

A. Yes.

Q- And to your knowledge, what i1f anything, was

the significance of additional on the
decertification petition after you filed the

showing of Interest to the labor board?
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A. IT we reached 50% on the decertification
petition numbers, the company has the option of
withdrawing recognition of the union and i1t would
be a potentially quicker option to get back to work
at that point.

Q. Okay, Mr. Sanderson, if you could please pick
up R-16.

Before we get there, though, Mr. Sanderson,
going to the -- 1°d like to direct you now to the
end of December of 2021. Do you recall what, if
anything, happened with the ballots In connection
with the decertification election?

A. They were iImpounded at the union’s request.
Q. Okay. And after the ballots were impounded,
did you continue to collect decertification --
signhatures for the decertification petition?

A. I did.

Q. Why did you do that?

A. What got known -- There was also the election.
We still did not have an opportunity to vote on
anything. Well, 1°m sorry. 1 take that back. We
didn’t have an opportunity to vote without being
told to vote no and the union had the ballots
impounded with a potential long-term delay.

Indefinite. And i1t looked like our only shot to
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getting back to work at that point was potentially
hitting 50% and going back to work.
Q. To your knowledge, did the company ever reach
an agreement with the union?
A. Have they ever? Yes.
Q. I’m sorry. After -- After December 2021, did
the company and the union reach a collective
bargaining agreement?
A. After -- So, yes. In -- 1 don’t know the time
frame. March, maybe? March 2022. Yeah. Correct.

MR. SCHUDROFF: Can we just take minute? Just
a -- I may be done at this point.

JUDGE WEDEKING: Sure. Let’s go off --

[OFF the record]

Q.- BY MR. SCHUDROFF: Mr. Sanderson, in 2022, were
you aware that the union had filed unfair labor
practice charges with the -- with the National
Labor Relations Board against the company?
A. BY THE WITNESS: Yes.
Q. And had you filed any charges against the
union with the National Labor Relations Board?

MR. DOOLEY: Objection, Your Honor. We don’t
have any allegations against the union at issue in
this case.

JUDGE WEDEKIND: What’s the...
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MR. SCHUDROFF: The relevance of this question,
Your Honor, is that Mr. Sanderson was asked about
meetings with the company and we want to establish
why those meetings were taking place.

MR. DOOLEY: 1 still don’t see the relevance to
what we’re looking at here.

JUDGE WEDEKIND: Well we had a lot of questions
about his meeting with the company. So. Were they
mostly -- most of those questions were from the
union. Do you have a response to this objection?

MR. FLYNN: 1 just would agree with the general
counsel, Your Honor. 1 don’t see what that has to
do with the issues before the court.

JUDGE WEDEKIND: Alright. 1711 let 1t go for
awhile. Let’s continue. Overruled.

Q. BY MR. SCHUDROFF: How many -- Mr. Sanderson,
approximately how many charges were you aware of
that had been filed with the National Labor
Relations Board?

JUDGE WEDEKIND: Which -- that he filed? Or...

MR. SCHUDROFF: Just generally that were valid.
That had been filed.

THE WITNESS: At what time frame?

Q. BY MR. SCHUDROFF: Mr. Sanderson, you -- you

were asked under direct examination, or actually
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cross examination by the union, about meetings with
the company that you participated in.
A. BY THE WITNESS: Yes.
Q- At the beginning of those meetings, were you
asked to sign a particular document before the
meeting could commence?
A. I was. Do you want me to say what i1t 1s?
Q- Sure.
A Okay. Those called i1t Johnny’s Poultry
letter? It ultimately says 1 don’t have to talk to
the company. | can leave at any time. It won’t
affect my job. Those type of things. 1’m doing it
of freewill.
Q. And did you sign that type of document every
single time you met with the company’s lawyers?
A. I did. Yeah.

MR. SCHUDROFF: No further questions, Your
Honor .

JUDGE WEDEKIND: Okay. Any redirect?

MR. DOOLEY: Oh, yeah, Your Honor. 1’11 try to
keep 1t as quick as possible.

REDIRECT EXAMINATION

Q. BY MR. DOOLEY: Mr. Sanderson, you answered
some questions on cross examination about whether

you had any conversations with the union
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representatives in the shelter area on working
time. Is there a strict delineation between
working time and non-working time? Do employees
have scheduled breaks?

BY THE WITNESS: No scheduled breaks.

Do you take breaks?

I dont. No. 1It’s a twelve hour shift...
And you don’t take a break?

Define a break.

Do you ever have time when you’re not working?

> O r»r O rr O r

Yeah, but I°m on call at that moment to
respond as needed.

Q- And going back to the photos that were put in,
if you could take a look at -- 1 don”’t know if your
copies are marked but. ..

A. They are.

Q. --- I’'m looking at. Okay. R-11? So those
white boards up on the wall there. 1t looks like
there’s a map. |Is that right? The one that’s

directly above the dropbox?

A. Correct.

Q. And you can’t read, you said, the notice
that’s posted there, but does 1t appear to be
anything non-work related?

A. I don’t know. I can’t tell what 1t is.
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Q. Okay. The other white board that you can see
there i1n the background. What kind of information
iIs up there?
A. There®s multiple 1n the background. Point for
me and 1”11 respond.
Q- I°’m talking about the one -- 1°m going to --
Instead of pointing, I’m just going to describe so
it picks up on the transcript. 1t looks like
there’s bookshelves to the right of the -- Right
where 1t’s directly above the dropbox. Yes, yes.
That’s the one I1°m talking about.

MR. SCHUDROFF: 1’m sorry, the bookshelves to
the left or the right of the whiteboard?

MR. DOOLEY: To the -- The bookshelves are to
the right of the white board and then there’s a
second white board kind of behind those
bookshelves.

MR. SCHUDROFF: 1 see. Okay. So which are you
referring to, Bryan?

MR. DOOLEY: The white board that’s behind the
bookshelves>

MR. SCHUDROFF: Okay. Go ahead. 1°m sorry.
Q. BY MR DOOLEY: So what type of information is
up there?

A. BY THE WITNESS: 1t appears to be a unit
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drawing.

Q. And what would that be?

A. A drawing of the unit.

Q- Of the work area?

A. The unit that 1 work on.

Q. Okay. And the desks there, are those desks
that employees would be actively working at
normally?

A. Yes. Yes.

Q. Okay. And when you talked about people
posting, you know, motivational quotes and things
like that, would those generally be In this area
where the decert box i1s? Or would those be like
around peoples” work areas and the desks?
A. Both. You could pick a spot in there, any of
those would have -- could be there.

MR. DOOLEY: 1 have nothing further at this
time, Your Honor.

JUDGE WEDEKIND: Nothing from the union?

MR. FLYNN: Yes, sir.

JUDGE WEDEKIND: Okay.

REDIRECT EXAMINATION

Q. BY MR. FLYNN: You have mentioned several times
that your motivation for the decert petition is

because you wanted the members to have a right to
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vote on the company’s various contract proposals?
A. BY THE WITNESS: Yes.
Q. Okay. And just to be clear, you weren’t a

member at that time, right?

A I was not paying. 1°m represented by the
union.

Q. But 1 mean, you wouldn’t have been able to
vote.

A I would not. That’s why 1 pulled dues iIn
2015. I didn’t have a chance to vote then for many

months, so I pulled dues.
Q. Now back on this picture, Respondent Exhibit
11, 1 wasn’t really when counsel for the general
counsel was asking you about these two white
boards? I want to ask you about the one that’s one
the left closest to the decert dropbox.

MR. FLYNN: Yes, sir.
A BY THE WITNESS: Yes. Correct.
Q. BY MR. FLYNN: That’s a diagram of the unit,

isn’t i1t?

A It 1s.

Q. I didn”t hear you.

A It 1s. Yes.

Q Okay. And you had mentioned, 1 think, i1n your

earlier testimony, that one of the things that goes
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where people sign it.

A. I don’t know 1f I said, but that -- that is
generally accurate. They -- It depends on where we
decide to put the sign-in sheet. We just call i1t
work authorization log. A “WAL”. Depends on where
it’s located.

Q. Would that be 1t? On top of that...

A Yeah, you see it iIn the picture.
Q. . . -wooden box?
A. Yeah. Bottom -- To the -- Down to the right

on top of the wooden box from the decert box, yes.

Q. That’s the sing-in sheet you’re referring to?
A. That appears to be the work authorization log,
yes.

Q. Okay. And 1 think you made this clear, but 1
just want to make sure. We have 1In evidence
Respondent’s exhibit 13, which should be in front
of you, where you had asked a question to Mr.
Stahel about the company can fire all of us and
start over. Do you see that one?

A. I do, yes.

Q. Okay. You had mentioned that you sent that to
Mr. Stahel because the union was telling you

something about that. Do you...
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A They’re sending information second-hand.

Yeah. Not to me directly.

Q. That you didn’t believe so you were trying to
get the company’s confirmation?

A I believed 1t was just being -- At the time, 1
believed the union was spreading false information
on purpose to keep i1ts members iIn line.

Q. And you mentioned that the Union was also
saying you didn’t have any rights 1f you were

decertified. That was one of the other...

A. Correct.

Q. ...mis-statements that you allege...

A. Yes.

Q. ...and so, | assume you sent that question to

Mr. Stahel, too, at some point.

A. I won’t -- I don”t know. I won’t make the
assumption I sent that to him. | sent to him what
-- Typically what 1 have responses back on i1s what
I’ve sent to him.

Q. Okay. And there was a comment you made that

“the company could cut your pay’...

A. Right. I was...
Q. ...1F you were decertified.
A. These are things I’ve seen via text message

and phone calls from members or screenshots from
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the Workman’s Committee, the negotiating crew for

the Union. Texts that they had sent other

employees.
A. Okay. And that was another question you posed
to Mr. Stahel? |1 think 1t’s perhaps iIn

Respondent”s 14. You have that up there, too.

A. Yeah, let me see.

Q. And did you understand that i1f your group
became non-representative, In other words, non-
union, did you understand the company could legally
raise your wages or lower your wages whenever you
wanted? Did you understand that?

A. I understood because of the Union, 1 wasn’t at
work. And I wasn’t working right now at all. So I
was trying to get back to work.

Q. No, my question is about pay. Cutting pay.

A. Okay .

Q. Okay. Did you understand that 1f your group
became unrepresented, non-union in other words,
that the Company could cut your pay or raise your

pay whenever it wanted. They didn”’t have a union

to bargain with. 1Is that your understanding?
A. Ask me one more time. Let me -- Let me make
sure ...

MR. SCHUDROFF: Yeah, 1°m sorry, Pat. 1 didn’t
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hear the question. My apologies.

A. BY THE WITNESS: ...answer this correctly.

Q. BY MR. FLYNN: Sure. You had a concern about
cutting pay i1f you decertified.

A. I didn”t have that concern.

MR. SCHUDROFF: Okay. Objection to relevance
on this. |It"s going beyond the scope of cross.

MR. DOOLEY: You guys did ask him about...

JUDGE WEDEKIND: Yeah, I’m -- You’re losing me.

MR. FLYNN: 1t’s right in the email.

MR. SCHUDROFF: But i1t’s not relevant.

JUDGE WEDEKIND: But so what? 1 mean, that’s
the question. Why does it matter what he
personally believed about what the...

MR. FLYNN: well, we had a lot of questions
about what he believed, Your Honor. Just to -- 1
don’t know.

JUDGE WEDEKIND: Well I mean about whether
wages would be cut, 1t -- employees -- 1f the union
was decertified. Isn’t that your question?

MR. FLYNN: Well, he said the union was putting
out a misstatement about -- that wages would be or
could be cut 1f you were decertified, and so I°m
just asking him, you know, what he understood to be

the status of that.
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JUDGE WEDEKIND: I°m going to sustain the
objection.

MR. FLYNN: Alright.
Q. BY MR. FLYNN: Mr. Sanderson, do you know
whether the union membership ever took any votes
prior to October of 2021? Between January and
October of 2021, i1f they took any votes to not take
a ratification vote. 1 know that’s like a double
negative, but...
A. BY THE WITNESS: 1 understand what you’re
getting at. Not all paying members received that.
It was -- i1t came out via a MailChimp. It was an
unofficial communication, It seemed to be, from the
Union. They would not release how many people
voted on it. They wouldn’t release the numbers.
They just said, “The majority doesn’t want to
vote.” And we were supposed to take that at face
value.
Q. Okay, so you did hear that. Whether you...
A. Just described, yes.
Q. ...believe i1t or not. | understand. Was your
Facebook page, that we’ve got documents from,
Respondent”®s 16, was that public or private? |
heard you say something was private but I wasn’t

clear.
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A. Public. That wasn’t private. Public.
Q- Okay .
MR. FLYNN: That’s all 1 had, Your Honor.
JUDGE WEDEKIND: Okay. Anything further?
RECROSS EXAMINATION
Q- BY MR. SCHUDROFF: Mr. Sanderson -- Mr.
Sanderson, 1f you could briefly take a look at R-
11.
A. BY THE WITNESS: Describe it for me, 1°m...
Q- I’m sorry, it’s the photo where the
decertification drop box is directly in front.
A. I got 1t.
Q- Okay. Are you familiar with a company named
“World’s Best Chocolate’?
A. I am.
Q. Did you ever see boxed for World’s Best

Chocolate i1In this area that’s depicted in R-117?

A. Often.
Q. Where would you see the World’s Best Chocolate
box?

A. Where the WAL i1s right now, the work
authorization log. There, 1t could be back on the
desks, i1t was put at the discretion of the
employees selling the chocolate.

Q. And what is World’s Best Chocolate?
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A It 1s a common fundraising chocolate sale iIn
southeast Texas. |1 don”t know If 1t’s common
everywhere else. Typically for schools, churches.
Sell some chocolate, raise some money.
Q- And what do the boxes look like?
A. Cardboard boxes. Two foot by one foot by one
foot. Rectangle. And they just say “World’s Best
Chocolate” on the outside, and you open them up and
there’s chocolate inside. They may have pre-
printed on them how much i1t costs. It’s typically
two bucks for a chocolate.
A. And where are the funds for those chocolates
generally go?
Q. Whoever put the box out, whatever fundraiser they
were doing.
A. And where does the -- If somebody wants to purchase
chocolate from the box, where does one put the money?
A There’s typically an envelope in the box. People
drop two bucks in and take a chocolate.
MR. SCHUDROFF: Nothing further, Your Honor.
JUDGE WEDEKIND: Just tell us -- tell me again, 1I°m

sorry. Where -- what are the two places they’d put those
boxes?

THE WITNESS: I°m sorry. 1 think 1t’s funny I°m
talking about chocolates here. | apologize. Where the -
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- here, 1’11 -- Where the work authorization log i1s right
now .

JUDGE WEDEKIND: Right, so...

THE WITNESS: 1 said, you say, two places.

JUDGE WEDEKIND: Right.

THE WITNESS: Anywhere in the shelter, they would end
up. Wherever was easiest to put them in front of people
and sell them.

JUDGE WEDEKIND: Okay. So that’s the -- That sheet -
- That white sheet of paper’s on top of the...

THE WITNESS: Yeah, that flat -- That flat book on
the wooden box.

JUDGE WEDEKIND: That’s the same area i1t would be.

THE WITNESS: Yeah.

JUDGE WEDEKIND: Okay. Thanks. Anything further?

MR. DOOLEY: Just one very brief thing.

REDIRECT EXAMINATION
Q- BY MR. DOOLEY: So you mentioned the work
authorization log that’s there on the little wooden, kind
of, table next to the drop box. What is that log for?
A. BY THE WITNESS: Keeping track of who’s on unit.
Q- So who has to sign that log?
A. Anyone that signs into the unit has to sign the work
authorization log. Well, 1 take that back. There’s a

policy on that. Anyone that’s on the unit that’s not a
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direct FLS, or first line supervisor, of that unit has to
sign.
Q- And when you say that unit, is that just the little
shelter here we’re looking at? Or does it go beyond?
A. I’m sorry, unit. The entirety of Crude A. Within
what they would call the battery limits.
Q. And about how many people work in Crude A?
A. Two. Sometimes you’ll have a third operator.

MR. DOOLEY: Okay. Nothing further, Your Honor.

JUDGE WEDEKIND: Anything else?

MR. FLYNN: Did you ever buy the chocolate?

THE WITNESS: Oh, yeah.

MR. FLYNN: It’s good, isn’t 1t?

THE WITNESS: I like the almonds.

MR. FLYNN: Yeah. Me, too.

JUDGE WEDEKIND: Alright, 1 have a relevance
objection.

MR. SCHUDROFF: You haven’t had the chocolate,
obviously.

JUDGE WEDEKIND: Oh, okay.

MR. FLYNN: No further questions.

THE WITNESS: I have a fundraiser next week. 1711
get you a couple.

JUDGE WEDEKIND: Okay.

RECROSS EXAMINATION
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MR. SCHUDROFF: One quick question, Your Honor.

Without whether or not it is the truly the world’s
best chocolate, the list -- or the -- 1 guess the sign-in
sheet that we’ve been talking about that’s on that -- the
top of that wood shelf there. Does that always -- Does
that packet, or that booklet, or that sign-in sheet, is
that always i1n that location?

THE WITNESS: No.

MR. SCHUDROFF: Nothing further. Thank you.

JUDGE WEDEKIND: Okay. All done?

MR. DOOLEY: Yes.

JUDGE WEDEKIND: Okay.

MR. DOOLEY: Nothing further, Your Honor.

JUDGE WEDEKIND: Okay, thank you. Thanks for your
testimony. Feel better.

THE WITNESS: 1 feel great.

JUDGE WEDEKIND: Alright, good. Alright. Should we
take lunch?

Okay. So let’s come back at 1:25. Off the record.

[OFF the record]

JUDGE WEDEKIND: So, let’s just go back over what we
Jjust discussed.

MR. DOOLEY: Oh, Your Honor, we may want to go on
Zoom for this just to involve that other attorney for

ILU.
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JUDGE WEDEKIND: Is he -- he’s with us?

UNKNOWN SPEAKER: Yeah, he’s with us now.

JUDGE WEDEKIND: Okay, so...

MR. DOOLEY: So some -- Now just remember to unmute
when you’re talking, 1 guess.

JUDGE WEDEKIND: Okay.

MR. SCHUDROFF: Wait, shouldn’t the witness be
excused?

JUDGE WEDEKIND: Yeah. So we don’t -- can we put the
witness i1n the waiting room? If he’s with us?

UNKNOWN SPEAKER: That’s done.

JUDGE WEDEKIND: Okay, i1t’s done?

UNKNOWN SPEAKER: Yes.

JUDGE WEDEKIND: Alright. Can I -- I can unmute
myself now, right?

MR. DOOLEY: Yes.

JUDGE WEDEKIND: Okay. So, after I’m done talking,
should 1 mute myself? For an answer? For whoever else
i1s talking?

MR. DOOLEY: We can try without muting every time
we’re not talking.

JUDGE WEDEKIND: Okay, let’s see how it goes.

MR. DOOLEY: We can see i1f we’re getting any feedback
or anything.

JUDGE WEDEKIND: Okay. Let me just start my video
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here.

Okay, so. Respondent, you requested us to clear the
room for this testimony. Is that correct?

MR. SPITZ: Correct, Your Honor.

JUDGE WEDEKIND: Okay. And we had some discussion
about 1t. General Counsel, why don’t you just state your
position? And then the union.

I’m clearing the room.

MR. DOOLEY: Yes, Your Honor. 1 don’t think there’s
any particular reason to...

JUDGE WEDEKIND: How do 1 stop...

UNKNOWN SPEAKER: You’ll need to mute yourself when
he talks.

UNKNOWN SPEAKER: Are you still. ..

JUDGE WEDEKIND: Oh, I need to -- I need to mute my
speaker. Yeah, okay. Go ahead.

Can you give me the General Counsel’s position? On
clearing the room.

MR. DOOLEY: Yes, Your Honor. The General Counsel
doesn’t see any particular reason to, but doesn’t have a
problem 1f you want to do that.

JUDGE WEDEKIND: Okay. 1Is that the Union’s position,
as well?

MR. FLYNN: No, we think i1t’s an open hearing, Your

Honor. We don’t see any reason for it.
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JUDGE WEDEKIND: Okay. And 1°m inclined not to clear
the room because at this point, my understanding -- The
witness will only be testifying about how he obtained the
document. Procedural issues, not the substance of the
document. And the witness will be told not to discuss
the substance of the document during this testimony.

Who is the attorney for the witness?

MR. DOOLEY: The attorney for the Independent
Laboratory Employee”s Union is David Tykulsker and he’s
here In the meeting with us.

JUDGE WEDEKIND: Oh 1 just see him here, yeah. Down
at the bottom.

COURT REPORTER: Will you spell that for me?

MR. DOOLEY: It’s D-A-V-1-D, T-Y-K-U-L-S-K-E-R.

JUDGE WEDEKIND: Okay. 1t might help for people to
turn on their video. Just -- It helps me to know who’s
talking sometimes. Just to get a better feel of it.

Mr. Tykulsker, can you hear us? And can you unmute
yourself for a minute? There he i1s. Are you hearing us
okay? 1 can’t hear you. Can you unmute yourself?

MR. TYKULSKER: 1 am -- I am unmuted as far as 1 can
tell.

JUDGE WEDEKIND: Okay, and we -- and we hear you now.

UNKNOWN SPEAKER: Hold on, you’ve got some echo.

COURT REPORTER: Everyone’s going to need to be
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muted.

MR. DOOLEY: No, the speakers, 1 think, are going to
cause an issue because, even i1If the person who’s talking
is unmuted, the -- 1t’s going to come through the
speakers and then into your microphone. So we might have
to split up into different rooms or something. 1 don’t
know how this i1s going to work.

UNKNOWN SPEAKER: Couldn’t you just take the speakers
off and just put the microphone so --

JUDGE WEDEKIND: Okay, let”’s go off the record.

[OFF the record]

JUDGE WEDEKIND: Alright. We’re back. General
Counsel, would you call your next witness?

MR. DOOLEY: Yes, Your Honor. General Counsel calls
Tom Fredriksen.

JUDGE WEDEKIND: Okay. Mr. Fredriksen, we’re trying
to do this as best we can through Zoom. We have some
audio feedback issues so we have to be very careful about
who’s talking when. But you feel free just to -- You
know, when the question’s done -- Wait until the question
is done and then feel free to answer. Try to do the best
we can to make sure this goes smoothly.

I did want to -- Before | swear you In and go any
further, we just want to tell you a little bit about why

you’re being called to testify today and certain matters
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that we do not want you to talk about. 1°m going to ask
the General Counsel to explain that to you. Mr. Dooley.

MR. DOOLEY: Mr. Fredriksen, are you with us and can
you turn your video on?

JUDGE WEDEKIND: 1 see him.

MR. DOOLEY: Oh. Mine might be frozen. 1t looks
like everyone’s frozen for me, actually, other than
myself and the Judge, for some reason. Okay, | can see
Mr. Fredriksen now.

Mr. Fredriksen, can you hear me okay?

JUDGE WEDEKIND: Did you turn him on?

Are you unmuted?

THE WITNESS: I am unmuted. Testing. Testing.

JUDGE WEDEKIND: Good.

MR. DOOLEY: Okay, 1 can hear you now. The Judge has
instructed me basically to tell you we’re not going to
get into the substance of the documents during your
testimony. At this point, we’ll just be talking about
basically your access to the internet system. How you
came across these documents without getting directly
into, you know, what the documents are or what they say.
Does that make sense?

THE WITNESS: Yes. Yes, 1t does.

JUDGE WEDEKIND: Okay. Okay. Alright, very good.

We do -- It’s very important what General Counsel just
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told you because there are some attorney client
privileges used here. It is a public hearing. We don’t
want the -- these -- the substance of the documents to
get out until after a ruling has been made about whether
they’re even admissible. So, again, try to be very
careful not to get into that.

At this point, I would ask you, if you would, to
state your name and spell 1t for us. For the record.

THE WITNESS: That is Thomas Fredrickson. That’s T-
H-O0-M-A-S, F-R-E-D-R-1-K-S-E-N.

JUDGE WEDEKIND: Okay. Thank you very much.

Alright, 1f you would raise your right hand, 1 will swear
you 1in.
(Whereupon,

THOMAS FREDRIKSEN

having been sworn/affirmed, was called as a witness
herein, and was examined and testified, as follows:)

JUDGE WEDEKIND: Thank you. Counsel? Would you like
to begin your questioning?

MR. DOOLEY: Thank you, Your Honor.

Mr. Fredriksen, before we get started, just to avoid
any kind of overlap in the audio, if you could just wait
until 1 finish my question for just a beat, a second or
two, before you answer, that would be great. Because

basically what we’re having to do is adjust the volume on
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these speakers up and down depending on who’s speaking so
we don’t get a bunch of feedback here in the hearing
room. Does that make sense?
Okay .
DIRECT EXAMINATION
Q- BY MR. DOOLEY: Mr. Fredriksen, are you currently

employed?

A. BY THE WITNESS: Yes, I am.

Q- And who 1s your employer?

A. The Ohio State University.

Q- What’s your position with Ohio State University?

A. I’m a graduate student and graduate student teaching
assistant.

Q- How long have you been iIn that position?

A. Since September 2022. About four months. Five

months.

Q. Prior to that position, what was your previous
employment?

A. I was a Senior Research Technician at ExxonMobil,

formerly known as ExxonMobil Research and Engineering.
And then, at the time I left they had changed their name
to ExxonMobil Technology and Engineering Company.

Q- How long did you work with Exxon?

A About ten years. Since October 2013.

Q- And what did you do In your position?
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A. I was a -- | was a Senior Research Technician. |
ran samples for the mass -- i1n the mass spectrometry lab.
Q- And during your time with Exxon, were you affiliated

with any union?

A. Yes, | was.

Q. And what union?

A. The Independent Laboratory Employee’s Union.

Q- Have you held any positions or offices with the
union?

A. Yes, | have.

Q- Can you tell me what positions and for what periods
of time?

A I was a shop steward for about a month In 2017. At
that time, In December, 1 was elected to vice president
of the union. |1 started as vice president from December

2017 until March of 2022 where at -- During March, the

sitting president stepped down and I became the President

of ILEU.

Q. And how long did you serve as president?

A. About five months. Four months.

Q- Are you familiar with the intranet system, I1-N-T-R-

A-N-E-T, used by the company?

A. Yes, | am.
Q- How are you familiar with that system?
A. It’s used as a -- They have -- They disseminate
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news. On the homepage you can access your employee, like
benefits portal, and contact information and such. And
probably more importantly, you can use it to host files
and collaborate with team members on -- 1n whatever group
you are in with the -- with the company. As a -- In

terms of like Microsoft SharePoint is one of the

platforms.
Q. How do you access that system?
A. It’s the -- on a company issued laptop or personal

device that i1s cleared with the company access

regulations. So, | think some people can get i1t on their
iPhones and such. But I used it -- 1 used my laptop.
Q. Did you have a company email address?

A Yes, 1 did.

Q- Would you log iIn to that intranet system the same
way you logged iIn to your company email?

A Yeah. 1t was logged in. Yes. You -- When you log
in to your computer, you are also logged in to your email

and you’re tapped into the intranet.

Q- How many employees have access to that intranet
system?
A. As far as I’m aware, every employee of Exxon at the

Clinton site, at the minimum, and 1 would say probably
every employee with some exceptions iIn ExxonMobil

Research and Engineering. As long as they had company
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device, like a laptop or a PC.

Q. And would employees use that intranet system as part
of their day to day work?

A. Yeah, | would say many employees would. 1 wouldn’t
say every employee, but 1 would say collaborating and
research and -- Even in other things that aren’t
necessarily research related. Like, you know, I°m sure
there’s a lot of use for it through other groups like
Upstream and such. But that’s definitely part of daily
life as -- You go to a meeting, you collaborate with your
group on the same set of documents or whatnot.

Q. Would every employee have access to every file on
that SharePoint system?

A. No.

Q- How do you know that?

A. There are access controls that are required by the
company’s policy called the Management of Protected
Information, MPI. If a document i1f private, or
proprietary, or restricted, access needs to be controlled
by discreet lists of people as a required control point.
Q. How are you familiar with those policies?

A For a period of time, from maybe October of 2015 to,

I would say about, January of 2018, 1 was a -- | served
as the Computer Security Officer In my —- in my
department.
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Q. Other than your time as Security Officer, have you

ever had any kind of elevated access to the SharePoint

system?
A. No, and even as a Computer Security Officer, 1
didn’t have, like, a global elevated access. 1 just had

-— 1 could maybe see more things for the department so |
could keep track of people doing their access reviews.
That’s really about 1t.

Q- During your time as a union officer, did you ever
use the iIntranet for union purposes?

A Can you explain union purposes?

Q. Did you ever use the company’s intranet to look for
documents, or to work on documents related to your
position with the union?

A. Yes. They -- Company often sent out employee
information bulletins regarding the union and sometimes
those were disseminated through SharePoint, sometimes
through email. Sometimes you could search for
information from ExxonMobil news when they’re talking
about i1ssues related to the union. So, yeah. | would --
I would look at news, and information, and documents.
Anything involving the Independent Laboratory Employee’s
Union.

Q- Have you ever come across information on that

intranet system related to the company’s Beaumont
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Refinery?
A. Yes, | have.
Q. How did you come across that information?

A. When searching for anything related to the, 1
believe the word we looked for was “impasse’. We also
looked for “union” and “ILU”. But I believe impasse --
Because our union had also had the company declare
impasse on us and we were looking for, you know, news or

information related to impasse.

Q- Do you remember about when this would have been?

A. Yes. It was, | want to say mid to late April of
2022.

Q. And these documents that you came across related to

the Beaumont Refinery, did you have to do anything
unusual to access these documents?

A No. The company intranet has a, i1t’s called
enterprise search engine, where you can use It to search
pretty much anything that’s hosted on Exxon servers. And
if you don’t have access to something, you can’t open it.
Q. Did the documents that you came across give you any
indication that you shouldn’t be accessing them? Did you
have to click through anything or anything like that?

A. No.

Q. Were the documents that you accessed marked as

confidential or privileged?
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A. I don”t recall anything saying confidential or
privileged. 1t seemed like i1t was a hosted seminar.
Q- And do you know 1If these documents were accessible

to other employees?
A. Yes, 1 do.

Q- How do you know that?

A. We repeated the same search on a few other people’s
computers to -- including my own.
Q. Okay. So you’re aware that multiple people were

able to access these documents.

A. Yes.
Q- Do you know about how many?
A. I would say, at a minimum, definitely five people.

Probably more.

Q. Do you know i1f these documents would’ve only been
available in Clinton, New Jersey? Or i1f the same
intranet system i1s used elsewhere?

A. I believe i1t is the corporate system. Almost
everything involving the ExxonMobil homepage and such is
-— All of ExxonMobil US employees. |1 don’t remember that
there was anything unique to Research and Engineering

involving their intranet or anything like that.

Q. When you found these documents, what did you do with
them?
A. Well, when we saw the documents, 1 discussed it
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internally with our, you know, executives and talked to
our attorney. | also notified Ricky Brooks that 1 had

found these documents.

Q- Did you download the documents?
A. I may have downloaded them to my personal computer,
but those were not -- 1 was not able to send those. They

were too large.

Q- Did you obtain copies of the documents in some other
format?
A I took photographs of each slide.

Q. Why did you decide to take photographs of the
documents at that time?
A. Other than the fact that the files were too large to
send, | believed that the files were something that Ricky
Brooks, as the president -- or yeah, as the president of
the ExxonMobil union council should see. Because I felt
it represented a company policy...

MR. DOOLEY: Try not to get into the policy of the
documents.

THE WITNESS: Is that -- i1s that enough, then?
Without getting into the contents i1t’s hard to say.
Q- BY MR. DOOLEY: Right, so essentially you thought,
oh sorry, these documents would be of iInterest to the
president of the Exxon Council. [Is that correct?

A. BY THE WITNESS: Yes.
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Q. Was there a reason, at that time, that you were
searching for these terms? Like “union”, “ILU”, and
“Impasse’?
A. I don’t remember exactly what provoked the searches,
but 1 do know 1t wasn’t me who found the documents
originally. It was another union member who had alerted
it to us and I don’t their reasons for looking at i1t. |
don’t -- 1 do know that the company had declared impasse
a second time in March. And so that might have been what
provoked it.
Q. The documents that you took photographs of, were
those photographs modified in any way?

THE WITNESS: Can you define “modified’?
Q. BY MR DOOLEY: So let’s start fTirst there. There are
some that are clearly just cell phone photos. Were those
photos altered in any way?
A BY THE WITNESS: Most of the photos 1 took were
either cropped to remove computer borders or like,
people’s desks, or stuff they had on their monitor.
Like, clipped to their monitor. But they were all just
the screen -- cropped to the screen. |If cropping 1is
falls within the definition of modification, then they
were all cropped to the shape of -- to the screen.
Q. Is there a reason -- sorry -- that you cropped the -

- everything other than the computer screen?
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A. I wanted to remove identifying information.
Q- One of the documents -- and again without getting
into the contents here -- appears to be a PDF of some

Power Point slides. Was that document in that format
when you obtained 1t?
A. No. That was a Power Point and I took photos of
each slide and I put i1t Iinto a Power Point. Or I put it
into a PDF, so that i1s was smaller and easier to send.
Q- Okay. And again, 1 just want to ask. The contents
of what’s shown on the slides, that was not modified in
any way?
A. No, 1 did not -- 1 did not intentionally or, to my
knowledge, accidentally modify any of the contents. |
was only cropping the borders out of the picture. Like
people’s names, sometimes are at the bottom lefthand of
your screen. Such like that.

MR. DOOLEY: Your Honor, 1 would pass the witness for
now .

JUDGE WEDEKIND: Okay. Any questions from you?

MR. FLYNN: No, Your Honor.

JUDGE WEDEKIND: Any cross examination?

MR. SCHUDROFF: Mr. Stanley is going handle that.

MR. SCHUDROFF: Yeah.

JUDGE WEDEKIND: Okay.

MR. STANLEY: Good afternoon, Mr. Fredriksen.
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JUDGE WEDEKIND: We’re just dealing with some audio
issue here. We’ll be right with you, Mr. Fredriksen.

MR. STANLEY: Just. What am 1 supposed to do?

JUDGE WEDEKIND: Can you hear -- did you just hear
Mr. Stanley say, “What am | supposed to do?”

THE WITNESS: Yes, | did.

MR. STANLEY: Alright, and 1 can hear you. Yeah.

Before we get started, Your Honor, 1°d like to
request whether there are any Jencks statements or
related emails, IMs, other correspondence, voice mails,
between the General Counsel or Union and Mr. Fredriksen
on these issues.

MR. DOOLEY: There is one text message that is
arguable substantive. 1It’s -- 1’11 provide 1t, just give
me a minute here. Sorry, | meant to do this during lunch
and 1 got caught up with other stuff.

MR. FLYNN: I don’t have anything, Judge.

MR. WEDEKIND: That’s what 1 was waiting for.
Alright, let’s go off the record for a minute.

[OFF the record]

JUDGE WEDEKIND: And cross examination.

CROSS EXAMINATION

MR. STANLEY: Alright, Mr. Fredriksen, can you see me

and hear me?

THE WITNESS: I can. You’re a little muffled, so.

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN R B R B R R R R R
a A W N P O © 00 N O OO0 M W N + O

284

MR. STANLEY: Okay. Well you know that I can be loud,

so 1’11 try that.

MR. DOOLEY: It looks like you’re muted. 1 think

you’re going through from somebody else’s mic. That’s

probably why you’re quiet.

Q.

MR. STANLEY: So I should unmute my computer.
MR. DOOLEY: Yeah.

MR. STANLEY: Alright.

JUDGE WEDEKIND: Alright.

MR. STANLEY: Is that better?

THE WITNESS: That’s a lot better.

MR. STANLEY: Okay. Thank you.

BY MR. STANLEY: Mr. Fredriksen, 1 don’t need to

introduce myself. We’ve met before. Correct?

A.
Q-

THE WITNESS: That’s correct.

And we’ve been across the table from each other a

time or two, haven’t we?

A.
Q.

That is correct.

And you were -- In your union leadership role, you

were part of contentious bargaining that lasted over four

years or so, correct?

A.
Q.

That is correct.

And 1°m sure you’ve heard that we were able to reach

agreement here in the last few months after you had

resigned?
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A. I have heard that.
Q- Alright. And Mr. Fredriksen, you resigned under, 1

think what we can agree are bad terms. Correct?

A. Can you repeat the question? Sorry, you broke up a
little bit.

Q. Sorry. You resigned under bad terms, did you not?
A. No. 1 did not.

Q. Do you remember sending a pretty scathing email to

the company about your resignation?
A. I did not send a scathing email to the company upon
resignation.
Q. No, sir? A letter of some kind. You don’t remember
that?
A. No. I did not send a letter of any kind to the
company upon. . .
Q. How about a conversation? An exit interview? A
conversation on your way out?

MR. TYKULSKER: Objection.

MR. DOOLEY: 1 think there was an objection.

JUDGE WEDEKIND: Did somebody object?

MR. DOOLEY: Mr. Tykulsker, were you raising an
objection?

MR. TYKULSKER: 1 did.

JUDGE WEDEKIND: Okay, sorry we didn’t hear you.

Can you state your objection?
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MR. TYKULSKER: Yes. For the witness was asked
questions about how he came to access a particular
document which we haven’t seen and questions are being
asked about his departure from employment. |1 don’t -- It
doesn™t seem relevant and directed to the purpose of this
hearing.

MR. DOOLEY: 1 would join in the relevancy objection,
Your Honor.

JUDGE WEDEKIND: Would you like to explain the
relevance?

MR. STANLEY: Please. And by the way, that was my
last question along those lines. 1 was getting into some
of the more substance, but potential bias or motive is
relevant iIn this situation.

JUDGE WEDEKIND: 1 agree. Overruled. Did you ever
get an answer to the last question?

MR. STANLEY: 1 believe I did not.

Q. BY MR. STANLEY: Mr. Fredriksen, 1 don’t know if you
heard, was there an exit interview, or even an informal
meeting of some kind when you resigned where you made
some scathing comments about the company?

A. BY THE WITNESS: I would say it was an informal
conversation with my supervisor in which 1 did not make
scathing remarks. 1 would not characterize them as such.

Q- Alright, what do you recall from that conversation?
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MR. TYKULSKER: Objection. An informal conversation
with his supervisor goes to bias?

JUDGE WEDEKIND: Overruled. Mr. Fredriksen, can you
answer that question? I°m sorry, 1°m muted.

To the extent that there’s an objection, it’s
overruled for the same reason | said earlier.

Mr. Fredriksen, can you answer the question about
this conversation?

THE WITNESS: Yes.
A. BY THE WITNESS: The conversation was about my time
at Exxon and what my expectations were going into the
role of Research Technician and how 1 didn’t feel that my
expectations were fully met by the time 1 was ready to
leave the company.
Q- BY MR. STANLEY: Alright, we’ll move on, Mr.
Fredriksen. You acknowledge, do you not, based on your
role as an employee, a former union leader, and also, you
said Computer Security Officer. Do I have that right?
A. Yeah, for a period of time.
Q. You acknowledge based on those roles that ExxonMobil
takes management and protection of information very
seriously, don’t you?
A Yes, | do.
Q- And in fact, when you were employed by ExxonMobil,

you had to review and acknowledged a number, perhaps even
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accurate to say a countless number of IT,
confidentiality, management MPI as you said, policies and
guidelines. Correct?

THE WITNESS: 1°m sorry. Is he breaking up for
anyone else?

UNKNOWN SPEAKER: 1°m getting an echo, too.

JUDGE WEDEKIND: So, let’s make sure everybody -- let
me mute myself. Could’ve been my problem.

MR. STANLEY: It looks like we all just got
temporarily frozen or disconnected from here. At least |
just got a notice that mine was unstable, so.

JUDGE WEDEKIND: Okay. You want to try again? Or
are you still unstable?

MR STANLEY: Am 1 back on, folks?

THE WITNESS: You’re on, just please speak slowly
because 1t garbles a little bit.

Q. BY MR STANLEY: Mr. Fredriksen, my question was, when
you were employed by ExxonMobil, you had acknowledged
that the company takes these issues very seriously and 1
followed that up with: In fact, when you were employed by
the company, you had to review and acknowledge frankly
countless, | think 1t’s safe to say, IT and related
confidentiality, MPI type policies and guidelines. 1Isn’t
that true?

A. BY THE WITNESS: Yes. Did you hear me? Yes. That’s
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true.

Q. Yeah, thank you. And when you were hired an
intellectual property agreement that contained a number
of confidentiality and other provisions. Correct?

A. That’s correct.

Q- And during your tenure, you had to watch a number of
videos and or take a number of online training courses on
the importance of MPl, confidentiality, and IT related
issues. Correct?

A That’s correct/

Q- Let’s spend some time on SharePoint. You admit that

not everything on SharePoint i1s available to employees.

Correct?
A. Correct.
Q. And 1n fact, you know, despite your role as Computer

Security Officer and your role in leadership, your access
was limited. Right?

A. My access was limited including the time 1 was
Computer Security Officer.

Q. Fair. And based on your training and, both as an
employee and in your role as Computer Security Officer,
you agree if a mistake is made relative to SharePoint
document status, that ExxonMobil employees have an
obligation, and are trained not to try and access

documents they suspect perhaps should be protect.
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Correct?
A Can you restate the question?
Q. IT a mistake is made, you’re on SharePoint and --

Let’s not focus on you. An employee in general.
Employees at ExxonMobil are trained that i1f they access
something that they suspect might not be appropriate,
they have an obligation to come forward, or at least not
access those documents. Correct?

A. I had no reason, from the title of the document
alone to think that 1 shouldn”t access it.

Q- You answered a different question. Just generally
speaking, when an employee does have a question, they
have an obligation to hold off. Correct?

A. Yes. |If you believe that a document is proprietary
and incorrectly marked and you’re not part of that
project, yeah.

Q. And employees are trained on that and it’s actually

in written policies and guidelines, that obligation.

Correct?
A. That’s correct.
Q- Now you say you had no reason to believe that, but

Mr. Fredriksen, if we have the correct documents front
and center on one of the documents, iIs my name and
designation as Labored Employment Counsel. Isn’t that

true?
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A. I don”t recall exactly that your name was on it, on
the first page.

MR. DOOLEY: Your Honor, 1°m going to object to any
questions along the lines of whether he was violating
some company policy. That’s not what we’re looking at
here. We’re looking at whether he obtained these
documents improperly. The question is whether, you know,
Respondent took the appropriate care in handling and
preserving the confidentiality of these documents. It’s
not Mr. Fredriksen’s responsibility to, you know, monitor
that their own compliance with their own privilege.

JUDGE WEDEKIND: Okay. Well we haven’t really gotten
that far yet. | think that these are relevant facts to
know. Your objection is overruled at this point.

So, the last gquestion was about your name being on
one of the documents. He says he doesn’t remember that.
Do you have any follow-up questions to that?

MR. STANLEY: 1 do. Thank you, Your Honor.

JUDGE WEDEKIND: 1°m sorry. 1°ve been muted that
whole time, apparently. There was an objection, Mr.
Fredriksen. You may have heard that. 1 overruled the
objection that these questions. 1°m going to allow the
attorney to ask you some more questions about the
attorney’s name being on it, that kind of thing. Okay?

Did you hear me?
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THE WITNESS: Yes, 1 did.

JUDGE WEDEKIND: Okay,

Q. BY MR. STANLEY: Mr. Fredriksen, 1, candidly 1°m not

confident that we have the documents we’re supposed to

have. |1 suspect there’s a lot more to this story. But

I’m looking at a document that was provided to us, that’s

supposed to be covered by this discussion. And at the

very top of the page, in bold, i1t says Craig Stanley.

And about three quarters of an iInch under that, it again

refers in bold to Craig Stanley, position L& Counsel.

Does that refresh your recollection?

A. You’re looking at the document.

Q- Thank you for confirming what I know. Does that

refresh your recollection?

A. That your name was on the first page of the
document?
Q- On the cover page of one of the documents that’s

been provided to us.

A. I would agree that that probably is true.

Q. And we knew each other in April or whenever you had

accessed these documents. Correct?

A. That’s correct.

Q- And 1 -- For the moment, I°m going to hold off on

asking names, but the colleagues that accessed some of

these documents.

They knew me, didn’t they?
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A. I don”t know.

Q- Mr. Fredriksen, 1 spoke at at least two or three
employee wide forums at Clinton while you were In a union
leadership position, didn’t 1?

A. Yes, you did

Q. And those forums were truly employee wide. Not just

bargaining unit employees, but all Clinton employees.

Correct?
A Were you? Yeah. | mean, maybe.
Q- Mr. Fredriksen, I want to be clear about something.

The company is not coming after you. The company has no
interest In harassing you. What we’re trying to do is
protect what is clearly privileged information. That’s
very important to ExxonMobil Corporation, which you
acknowledged you agree with. Correct?

MR. TYKULSKER: Objection. That’s not a question.
It’s a potpourri in a statement. Can we ask a serious
question, please?

JUDGE WEDEKIND: Sustained. Do you want to rephrase
that?

MR. STANLEY: 1 will, but didn’t someone raise the
concern that, iIn an objection that I was -- that
ExxonMobil was going to go after Mr. Fredriksen?

JUDGE WEDEKIND: No, no. We’re talking about -- The

end of your question turned into a statement asking him
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to agree with you.

MR. STANLEY: 1711 rephrase that part.
Q- BY MR. STANLEY: Mr. Fredriksen, part of our training
at ExxonMobil, employees deal specifically with dealing
with privileged information. Does it not?
A. BY THE WITNESS: Yes, it does.
Q. Mr. Fredriksen, the documents that have been
provided to us, and I have to be very careful here
because we don’t want to say much about the documents,
but 1 want to make sure that you know what we’re talking
about. They appear to be some interviews and there
appears to be a deck on potential possibly bargaining
strategy. Does that sound right to you?
A. Yes.
Q. And when you accessed these documents, did you
access other documents? 1°m sorry, 1’m getting that
unstable signal again so I might be cutting out. Did you
hear that question, Mr. Fredriksen?
A Yeah, you asked me if I had accessed other documents
at that time and the answer is yes.
Q- And what did you do with those documents?
A. Some of the documents were relevant only to the ILU,
which 1 shared with my attorney. Some documents were
relevant to the situation in Beaumont, which I also

shared with my attorney. And also notified Ricky Brooks.
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Q. When did you access the documents that you just
described? First accessed those documents.

A Probably -- 1 believe this question was asked
before, but probably mid April to late April.

Q. Okay, and 1 believe you testified that some other
employees, employee or employees, had accessed, 1°m not
positive on this part but, similar documents before that?
A. Yes.

Q- How far before the April 22 time frame was that?
As best you recall.

A. I don’t know. I can’t answer that. 1 was notified
when 1 was notified.

Q- What did you do with that information? If anything.
A. The information that -- What do you mean?

Q. Information you learned and or received from your

colleagues who had accessed information earlier?

A I looked to see i1if 1 could find them and 1 found
them.

Q. So 1t’s your understanding they were the same
documents.

A. Yes.

Q. Did you do any subsequent document searches?

A Yeah, I did a number of searches.

Q- After April?

A. I don”t know.
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Q- Can you give us any sort of time frame of when you
performed other such searches?

A. I know that when the company issues information
bulletins to Beaumont and the other locations about their
status in bargaining, we wouldn’t get notifications
directly. We would usually have to search for them to
find those. So, various times.

Q- But you’d agree that those documents are not of the
type that are at a high level of protection.

A. They weren’t protected at all.

Q- Okay. We agree on that. |In all your other
searches, you referenced the -- I forget, what is 1t?
EIBs or MIBS, but not important. In your other searches,
did you come across any other documents, as best you
recall, that on their face there appeared to be at least
a question of whether perhaps you should be accessing
them or not?

A. Not usually. The company conducts -- what do you
call 1t -- audits every year. And they have external
audits and then also audits every other year internally.
It”’s not typical, no, that 1 would be able to just
stumble upon documents that 1°m not supposed to see.

Q. And isn’t 1t true that the only documents you found
were under a link referencing a Mr. Andy Stahel?

A. I don”’t remember that that was obvious on clicking
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the link. 1 don’t even remember what the title of the
documents were. Maybe just like -- They were just like -
- 1 don’t recall.

Q. Mr. Fredriksen, again, | don’t know whether what
we’ve been sent i1s accurate, where i1t’s everything,
whether 1t’s partial. 1 can’t speak to that, but one of
the documents we were provided has a picture of who at
the time was a human resources employee named Andy
Stahel. And the picture identifies him as an HR manager,
and 1t -- The picture shows right next to the SharePoint
link that also says his name. Does that ring a bell as 1
described 1t?

A Yeah, i1t does. Yeah 1t does.

Q. And 1s that where the information | described to you
earlier, Mr. Fredriksen, which i1s the interviews and the
possibly bargaining strategy related deck. Does that
refresh your recollection that you got all those only
from Mr. Stahel’s, one of his databases?

A. 1 don’t believe that that i1s correct. | believe that
some of them were in other people’s SharePoints or in,
even i1In group SharePoints. | don’t think everything 1
accessed -- In fact, I know everything I accessed was not
in Andy Stahel’s personal One Drive.

Q. well, all we have are the two types of documents I

described. So let’s limit our discussion for now, Mr.

ARS REPORTING LLC
22052 West 66th Street, Suite 314
Shawnee, Kansas 66226
Phone: (913) 422-5198



© 00 N o o A~ wWw N PP

N RN NN NN P BP R B R R R R B
a A W N P O © 00 N O OO0 M W N + O

298

Fredriksen, to those documents. The interview, what
appears to be iInterview notes, and the possible
bargaining strategy related deck. That universe of
documents. Did you find -- Did you access those only
under some sort of Mr. Stahel database?

A No. They were -- There was no databases. It was
the enterprise search and 1t was on one of the -- It was
probably the first page when you type In “impasse’.

Q. So why did you take a picture of Mr. Stahel with
that 1ink? At least why did you only take a picture of
Mr. Stahel and the link next to his picture and position
description?

A I honestly don’t remember. 1 think 1t was because 1
didn’t know who he was, so I wanted to ask Ricky if he
knew him.

Q. Didn’t know, what do you mean by “didn’t know who he
was’? | mean, what I’m looking at shows his full name
and actual position, email, phone number, corporate

entity to which he reports. What do you mean you didn’t

know him?

A. That’s not enough to know somebody.

Q. Okay, so you just meant you didn’t personally know
him?

A. Yeah.

Q. Not didn’t know who he was or what his position was.
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A. Right.

Q. Can you think -- It sounds like you’re saying you
got information from other locations. Sitting here
today, can you think of any other links or any other
individuals that came up In your searches?

A. No. He’s the only name that I recall. 1 do know
that there were definitely other people, but like you
said, | was interested in talking to Ricky about this
guy. I had just never heard of him. You know, just
wanted to talk to him.

Q. Did you search any -- did you make -- did you

conduct any searches specifically under law or HR?

A. No.

Q. What sort of search terms did you use?

A. I believe 1 already answered this question.

Q. Well 1 believe you referred to “impasse’, but I
think you’re on -- 1 guess you could consider this cross
examination. 1 think we’ve learned about additional

searches. So aside from the “iImpasse” search that is
highlighted 1n the documents provided to us, what other
searches do you recall conducting?

A. “ILEU”, and also the full name “Independent
Laboratory Employee’s Union”, probably “union’.

Q. How about “Craig Stanley” or “Stanely’?

A. No. I didn’t search for “Craig Stanley” directly.
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Q- Did you search “Jeffe Lee documents?

A. No. I don’t think so.

Q. You sure?

A Did 1 search in -- did I search for Jeffee Lee iIn
the enterprise search? No, 1 did not.

Q. Did you search her documents In some other fashion?

No.

A
Q- Josh Bryant?
A

No.

MR. DOOLEY: Your Honor. 1°m sorry, | need to unmute.
I’m going to object to relevance. |1 don’t understand
where this i1s going. | don’t recognize any of these

names or what they could have to do with this case.

JUDGE WEDEKIND: You just want to -- for
clarification, who are these people?

MR. STANLEY: Sure. They were Human Resources --
long time Human Resources employees at Clinton.

JUDGE WEDEKIND: Okay. Overruled for now.
Q. BY MR. STANLEY: Last one along these -- Thank you,
Your Honor. The last one along these lines, Mr.
Fredriksen. Did you ever search VJ"s documents? And for
everyone on, VJ was a former vice president of our
research division Emory.
A. BY THE WITNESS: I didn’t search for VJ’s documents.

I didn’t search for any names directly. 1 told you the
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searches 1 used.

Q. Mr. Fredriksen, you did go through some of this. |
just want to make sure 1 understand. 1 recall you
testifying, responding to Mr. Dooley’s questions that you
think you downloaded these documents, but they were too

voluminous to send and you took pictures. Was that your

testimony?

A. That’s correct.

Q- Why didn”t you print the documents?

A. Because that’s wasteful.

Q. How is that wasteful?

A (Inaudible.)

Q- I’m sorry?

A. You’re asking how printing documents i1s wasteful?
Q- Yeah. Twenty pages?

A. I don”t understand why you’re asking me why 1 think

printing electronic documents is wasteful and a waste of
time.

Q. So, that’s your answer. That’s why you didn’t print
them. Because printing twenty documents i1s wasteful.

A It’s extremely wasteful, yes.

Q. Okay. So you took pictures.

A. Yes.

Q- And is that how you distributed these documents to

the -- to the folks you named earlier? 1 recall some of
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your colleagues, Ricky Brooks, union, your union
attorney. Is that how you distributed these documents?
A I did not distribute these documents to all those
people you just mentioned.

Who -- 1 apologize. Who did you send them to?

My attorney and Ricky Brooks.

Q

A

Q. No one else?
A No.

Q

How did you send them to your attorney and to Mr.

Brooks?

A. Email.

Q- And did you save those emails?

A. What do you mean?

Q- Do you still have those emails?

A. I don’t work for the company anymore.

Q- Oh, you sent them on ExxonMobil’s email system?
A. There’s no -- You can’t access any other email

through the company’”s computers.
Q. Well you testified you took pictures. How could you
not send pictures on a different email or device.
A You’re right. You’re right. 1 forgot. |1 did send
it on my presiden